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FOREWORD

Celebrating IBRAC’s 25" anniversary, we have decided to put together a book with
articles on several topics related to the first five years of application of Law No. 12,529, which
came into force on May 29, 2012.

All of the articles were written by lawyers and economists who are associates of IBRAC,
the majority of them with high experience in antitrust law in Brazil.

We have been honored to receive contributions about different areas of practice, such as
merger control, conducts, cartels, unilateral conducts, private enforcement, compliance, interaction
with corruption law, among others.

We are extremely proud of this high-quality work, prepared with enthusiasm, which we
feel and expect will be helpful to bring more light to the discussions being held in the competition
field in Brazil. We hope that you enjoy this journey. For further information on IBRAC, please visit
our website at www.ibrac.org.br, or write to ibrac@ ibrac.org.br.

April 2017

Eduardo Caminati Anders — President

Guilherme Ribas — Publications Officer
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GLOSSARY

Brazilian Antitrust Law - Law No. 12,529, enacted on November 30, 2011

CADE — Administrative Council for Economic Defense

CADE's Internal Regulation — Internal regulation approved by Resolution No. 1, enacted on May
29, 2012, as amended

GS — CADE’s General Superintendence

SEAE — Secretariat of Economic Monitoring (Ministry of Finance)

Tribunal — CADE’s Administrative Court or Tribunal
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CHAPTER 1- THE INTERTWINING BETWEEN CADE AND IBRAC AND THE
IMPROVEMENT OF THE ANTITRUST FRAMEWORK: A HISTORY OF SUCCESS

Eduardo Caminati Anders
Guilherme Teno Castilho Missali

1. Introduction

The aim of this chapter is to briefly outline the main highlights within the Brazilian
Competition Defense System — SBDC in 2016. In a hindsight outlook, this chapter points the main
institutional initiatives carried out by CADE. A multitude of actions were developed by the
Brazilian antitrust body, and, in particular, we draw the attention to the publication of guidelines
and resolutions that helped bring more transparency and legal certainty on important matters faced
by the economic agents in the market.

In reality, CADE has been striving in promoting better environment for discussions on
competition law with the society since the advent of the Law No. 12,529/11. As we will point out,
since then there have been vital steps for the dissemination of the true meaning of competition.
Under this scenario, there is a clear incentive to empower the players with respect to competition
affairs, primarily in the wake of an increasingly complex global regulatory system.

In that vein, we note that CADE has been in the foreground by virtue of its leading
initiatives in Brazil, which beef up its legitimacy under the lenses of the society. This fact reaffirms
the watchword that says that institutions matter. CADE has been recognized as a solid and
transparent institution under the national and international scope, carrying out effective and
powerful measures to meet its objectives.

Taking a look at the main events in Brazil as regards business compliance in a variety of
spectrums, it is undoubted to conclude how intense the year of 2016 was (and so will be the
forthcoming years). Indeed, the circumstances, transactions, investigations, negotiations etc. posed a
myriad of conundrums to the antitrust arena. From the merger control side, for example, one could
notice puzzling transactions under the scrutiny of CADE, that in turn required a strong cooperation
with its Department of Economic Studies — DEE to address intricate issues.

In addition, one could attest a hectic pace in the anticompetitive control strand, in which a
number of investigations were launched and remarkable leniencies and settlements were
successfully executed and negotiated,® noticeably shedding light on the so-called “Car Wash
Operation”, that has shaken the dynamics national wide.

1In 2016, CADE achieved an unprecedented number of leniency and settlement negotiations in its history, reaching a
record in terms of collection of pecuniary contributions.
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In a context of turbulent waters in the political scene, CADE stuck steadily to its
commitment of securing a sound antitrust environment in Brazil, being widely acknowledged by its
competence. Accordingly, the initiatives carried out by CADE back in 2016 was part of an evolving
action plan in terms of fostering compliance and enforcement and CADE took great strides to
accomplish its mission.? In a correct manner, CADE sought to improve the awareness of the society
as to the antitrust rules in a way to help build firmly such culture within the whole community.

Taking into consideration the foregoing, this chapter will also highlight the interplay
between CADE and some non-governmental institutions (private institutions) whose focus is
primarily on antitrust affairs. By means of critical debates, innovative measures and proactive
reflections, such institutions play a pivotal role as to engender the dialogue between the public and
private sectors, providing a fruitful environment for instilling the antitrust culture in Brazil, which
we deem a formidable action vis-a-vis a country characterized by a past of strong state intervention
in the economy.

For the purposes of this chapter, we will pinpoint the role of the Brazilian Institute for the
Study of Competition, Consumer Affairs and International Trade — IBRAC,® whose creation dates
back 25 years. Over this period, IBRAC has been exerting a top notch work, being unanimously
recognized by the society, in particular by the competent authorities, legal community, and scholars.
Overall, we argue that the role of private institutions represents a cornerstone in a way to, among
others, complement the advocacy activity performed by the antitrust authority, thus contributing to
spur insightful debates on how to perfect the competition law and antitrust policies, so as to truly
internalize the competition sense within the society.

2. CADE’s Initiatives in 2016: a straightforward outlook

CADE took great strides in the institutional front, fulfilling some goals and objectives set
out in the Multi-Annual Plan.* Since the advent of Law No. 12,529/11 -- which was a watershed for
the Brazilian antitrust culture vis-a-vis the relevant reframing of the SBDC --°, CADE has sought to
introduce measures and develop mechanisms in a way to step up the enforcement as well as the

2 The authors have already expressed their views on the compliance initiatives undertook by CADE in the following
article: ANDERS, Eduardo Caminati; MISSALI, Guilherme Teno Castilho. Governance, Compliance and Competition
Culture in Brazil: time for an effective change. Available at: <https://www.competitionpolicyinternational.com/wp-
content/uploads/2016/06/GovernanceCompliance-final.pdf>. Access on February 2, 2017.

3 Among other institutions that should be recalled in that context, one must also mention the following: (i) the
Commission on Competition Studies and Economic Regulation (CECORE) of the Brazilian Bar Association - Séo
Paulo Section (OAB-SP); (ii) Center of Studies of Law Firms (CESA), Competition and Consumer Relations
Committee, Sdo Paulo Section; (iii) Center of Studies on Economic and Social Law (CEDES); (iv) Economy Group of
Infrastructure & Environmental Solutions of Fundagéo Getullio Vargas etc.

4 The Multi-Annual Plan is a governmental planning instrument that establishes guidelines, goals and objectives of the
federal public administration for expenses in general arising therefrom and for continued duration programs, with the
purpose of enabling the implementation and management of public policies. More information is available at:
<http://www.cade.gov.br/acesso-a-informacao/acoes_e_programas>. Access on February 2, 2017. (Portuguese version).
> Generally, for details on the reframing and new structures of the SBDC, see: CARVALHO, Vinicius Marques de
(org.). A Lei 12.529/2011 e a Nova Politica de Defesa da Concorréncia, 1 ed., Sdo Paulo: Editora Singular, 2015; and
CORDOVIL, Leonor et al. Nova Lei de Defesa da Concorréncia Comentada: Lei 12.529, de 30 de novembro de 2011.
1 ed., S&o Paulo: Editora Revista dos Tribunais, 2012.
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competitive culture concerning compliance. After nearly 5 years of the entry into force of the
aforementioned law, and after mitigating some general concerns about its implementation, the
competitive landscape in Brazil is clearly more mature and keen to sketch out and put forward
compliance and enforcement actions.

In that respect, by way of reference, we depict below some of the main actions employed
by CADE in 2016.

2.1. Main Highlights

Firstly, it is important to make reference to new resolutions that were issued by CADE.
Amongst other measures, they established, in short: (i) certain shifts in the CADE’s Internal
Regulation with respect to the provisions for negotiating Cease and Desist Settlement Agreements
and also regarding some questions as to the leniency “plus” application (Resolution CADE No.
15);" (ii) the setting of a 30 day fixed term for the analysis of Concentration Acts labeled as “fast-
track” (i.e., eligible for a summary review);? (iii) regulations addressing new thresholds for the
notification of the so-called “associative agreements” (Resolution CADE No. 17)° noticing, in
particular, important efforts of the authority; for instance, CADE reconsidered the parameters of the
then in force Resolution CADE No. 10 in view of the market dynamic and the critics of the
practitioners, whose allegations were, in summary, the lack of consistence between the established
criteria and the business reality.

Furthermore, it is worth noting (iv) amendments in Resolution CADE No. 3 by means of
Resolution CADE No. 18 to promote, in theory, more proportionality with respect to calculation
basis of penalties in view of the field of business activity (parametrization); (v) elaboration of a
Memorandum of Understandings between CADE and the Prosecution Office of the State of S&o
Paulo (task force in fighting cartels)© to reinforce greater cooperation between these bodies; as well

% For a historical overview on the CADE’s statics regarding Concentration Acts, Anticompetitive practices, pecuniary
fines on settlements, leniencies and institutional initiatives, refer to: CADE. Balango 2016. Available at:
<http://www.cade.gov.br/servicos/imprensa/balancos-e-apresentacoes/apresentacao-balanco-2016.pdf>.  Access on
February 22, 2017. (Portuguese version).

7 The consolidated version of  the CADE’s Internal Regulation is available at:
<http://www.cade.gov.br/assuntos/normas-e-legislacao/regimento-interno/ricade-sem-marcas_25_mai_2016_final-res-
15.pdf/view>. Access on February 2, 2017.

8 Resolution CADE No. 13. It is available at: <http://www.cade.gov.br/assuntos/normas-e-
legislacao/resolucao/resolucao-ndeg-13-2015.pdf/view>. Access on February 2, 2017. (Portuguese version).

9 Resolution CADE No. 17 is available at:
<http://sei.cade.gov.br/sei/institucional/pesquisa/documento_consulta_externa.php?ssjK4QTNM7VigHpNE_48iLwuyZ
i8GbhS8y0qA8QG-4hgSOtYmh59AA8GGKDFAgD1vCoXBwp2SQL6YqZEWFfSBQA,,>. Access on February 2, 2017.
(Portuguese version). For a comparative analysis, the revoked Resolution CADE No. 10 is available at:
<http://www.cade.gov.br/assuntos/normas-e-legislacao/resolucao/resolucao-10-04-de-novembro-de-2014.pdf/view>.
Access on February 2, 2017. (Portuguese version). The authors have already written an article addressing the main
changes introduced by the Resolution CADE No. 17. See: ANDERS, Eduardo Caminati; DA SILVA, Leda Batista;
MISSALI, Guilherme Teno Castilho. The New Rules of the Brazilian Antitrust Authority on Associative Agreements.
Available at: <https://www.competitionpolicyinternational.com/wp-content/uploads/2016/12/Guilherme-Associative-
Agreements-.pdf>. Access on February 2, 2017.

10 Available at:  <http://www.cade.gov.br/assuntos/programa-de-leniencia/memorando-de-entendimentos-sg-e-
mpfsp_tcc-e-acordos-de-colaboracao_15-03-2016.pdf>. Access on February 2, 2017.
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as (vi) Joint Resolution between CADE and the Federal Prosecution Office to establish the rules for
the activities of the Prosecution Office’s representative in administrative process'!. In a nutshell, we
argue that these kinds of cooperation measures within the governmental body (and not a rivalry
relationship) are essential techniques to invigorate the legal framework, notably in view of the
sensitive investigations concerning alleged cartel practices on the radar of the authorities.

Moreover, as to the institutional publications, one should mention the release of several
guidelines encompassing hot topics in the antitrust arena, which we see as a keystone to orient and
provide the economic agents with clarity when conducting its activities, setting credible and
effective Competition Compliance Programs, weighing the pros and cons of engaging in settlement
agreements, deciding on the application for leniency etc.

In line with the debates overseas, the guidelines released by CADE are a spearhead in a
way to signalize legal certainty concerning CADE’s understandings. Accordingly, in 2016, always
preceded by a period of public consultation, the following guidelines were released: (i) Guidelines
on Competition Compliance Programs;? (ii) Guidelines on Cease and Desist Settlement Agreement
for cartel cases;* (iii) Guidelines on CADE’s Antitrust Leniency Program;** and (iv) Guidelines for
the Analysis of Horizontal Concentration Merger Acts.'® One should note that, regardless they are
not a binding document, such guidelines are indeed reference tools in order to steer the economic
agents on their day-to-day activities and in principle contributes to a sound comprehension of
antitrust and compliance.

Still, during the public consultation period, CADE created a fertile room to debate the
proposed changes with the interested parties. In this particular, the contributions stemmed from the
non-governmental institutions were imperative for better shaping the documents, adding a fresh
look from the business, practitioners and academic community.

As to the dissemination of antitrust rules, one should mention a growing movement in
Brazil with respect to third parties’ engagement in the proceedings, a phenomenon akin to mature
jurisdictions. In sum, due to decisions that imposed stringent penalties and given sensitive
investigations performed by CADE (overall, one may argue that in Brazil it would be possible to
infer more recently a balanced combination of setting deterrence mechanism, penalties (pecuniary
and non-pecuniary), leniency/settlements and measures for incentivizing compliance), apparently
the society seems to be more attentive to and aware of the importance of complying with the rules
and the underlying benefits arising from the fair and healthy competitive landscape.

11 For further information, see the news available at: <http://www.cade.gov.br/noticias/assinada-nova-resolucao-para-
normatizar-atuacao-do-mpf-junto-ao-cade>. Access on February 2, 2017.

12 Available at: CADE. <http://www.cade.gov.br/acesso-a-informacao/publicacoes-
institucionais/guias_do_Cade/compliance-guidelines-final-version.pdf>. Access on February 2, 2017. (English version).
13 Available at: CADE. <http://www.cade.gov.br/acesso-a-informacao/publicacoes-

institucionais/guias_do_Cade/guidelines_tcc-1.pdf>. Access on February 2, 2017. (English version).

14 Available at: <http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/guias_do_Cade/guidelines-
cades-antitrust-leniency-program-1.pdf>. Access on February 2, 2017. (English version).

15 Available at: CADE. <http://www.cade.gov.br/acesso-a-informacao/participacao-social-1/contribuicoes-da-
sociedade/arquivos/guia-de-ac-horizontal.pdf>. Access on February 2, 2017. (Portuguese version).
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2.2. Thoughts on Compliance and trends ahead

It is worth mentioning that the key driver for the agent to comply with the rules should be
the plethora of benefits resulting from a “compliance mindset”. Ultimately, in a multi-complex and
risky environment worldwide, the benefits of the compliance behavior and the ethical mindset
transcend the (mere) absence of infringement (i.e., no wrongdoing, then no penalty needed, as a
plain cause and effect relationship).

In essence, the result is deeper, meaning that one can infer a number of competitive
advantages for the players that stick to the rules. As such, we foresee incentives embedded in this
“ethical behavior” linked, inter alia, to the corporate social responsibility (CSR),*® which in turn
tend to give rise to positive outcomes as to reputational aspects (i.e., no moral concerns) -- for
instance, when comparing to a ill company in terms of compliance adherence, the one that puts the
compliance behavior in the forefront is far better positioned to grab investments, get good stock
returns, attract admiration from the stakeholders and employees, besides being presumably in better
conditions to meet the requirements to participate in public bids, whose parameters in terms of
compliance and integrity have been revamped and elevated in Brazil.'’

All in all, we claim that understanding the true meaning of competition rules, as well as the
magnitude and nuanced factors embedded in the antitrust policies should be the starting point for
any company (and its board and employees, not distinguishing agency cost) to comply with the
legislation and then engage itself in the promotion of the competition culture (and, for such, any
advice from the authority would be helpful). In reality, we see a synergy when it comes to the
complementary approach that CADE and the economic agents can exert. That is, ideally, the public
regulation should coexist with the self-regulation (autoregulation) in a spirit where enforcement and
compliance are mutually complemented in a virtuous tone.

In general terms, we recognize that the antitrust might not be a trivial matter for the society
(what is more, one should also bear in mind that in some law universities in Brazil we notice —
unfortunately — a relative lack of study in this field).!® Against this backdrop, we believe that
CADE, along with non-governmental institutions, academia, practitioners etc. have a crucial role
for promoting and incentivizing the (real) awareness when it comes to competition.

16 See: AGUILERA, Ruth V. et al. Putting the S Back in Corporate Social Responsibility: a Multi-Level Theory of
Social Change in Organizations (July 2004). University of Illinois College of Business Working Paper No. 04-0107;
Academy of Management Review, Forthcoming. Available at SSRN: <https://ssrn.com/abstract=567842>. Access on
February 2, 2017.

17 Law No. 12.846/13 — Anti-corruption Law or Clean Company Act — may reflect the call for stricter requirements.

18 Such view is derived from the new modes of governance and some varieties of coexistences. See: TRUBEK, David
M.; TRUBEK, Louise G. New Governance & Legal Regulation: Complementarity, Rivalry, and Transformation.
Columbia Journal of European Law, Summer 2007; Univ. of Wisconsin Legal Studies Research Paper No. 1047.
Available at SSRN: <https://ssrn.com/abstract=988065>. Access on February 2, 2017.

19 Specifically, as regards the importance of discussing compliance nowadays (not only from the antitrust viewpoint),
and, in that context, indicating some thoughts and also highlighting how supposedly ill structured are the law schools in
general, refer to: SOKOL, D. Daniel. Teaching Compliance (February 10, 2016). 84 University of Cincinnati Law
Review 399 (2016); University of Florida Levin College of Law Research Paper No. 15-6. Available at SSRN:
<https://ssrn.com/abstract=2616884>. Access on February 2, 2017.
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Assuming a growing and better comprehension of the competition rights throughout the
society, we contend, for instance, that it would be easier (and even intuitive) for the affected party
to grasp the negative consequences of a given wrongdoing (e.g., cartel) so as to file an antitrust
damage action with a view to redressing the damages derived from the cartel practice.

In addition, given certain hot topics in the international arena, we glimpse fertile ground in
Brazil for in-depth discussions related to the role of competition law from a public policy
perspective with respect to societal issues, job promotions, small business preservation, limitation
of foreign control over local assets etc. Whilst these matters might sound as “vexing questions” in
Brazil at first sight, we understand that they should be faced in a sensible fashion.

Further, we encourage the intertwining of antitrust with other fields in order to set more
comprehensive and stylized scenarios for analysis so as to strengthen the decisions of the antitrust
authority. Broadly, we claim the need for a multidisciplinary approach with some (grey) areas
spanning from Intellectual Property, Digital Economy (digitalization)?® and Big Data, Arbitration,
Judicial Recovery and Bankruptcy, Anti-corruption?’ and public procurement etc. aiming at
achieving a solid assessment that takes into account nuanced factors that permeate the competition
analysis.

Obviously, the interface with economics is a key element to capture the specificities of the
markets in any sort of scrutiny and we generally agree that the using of screening methods and
econometric tools in the analysis of challenging and complex transaction,?> as well as under
puzzling investigations, especially the ones that involve public bids, might be adequate to provide,
in theory, a more precise assessment.?

Also, the intergovernmental dialogue is a noteworthy point, i.e., we argue that dialogue and
cooperation between different spheres (interstate level) is relevant to avoid misalignment in the
decisions. In that particular, we underscore the growing cooperation between CADE and the

20 See: MUNDT, Andreas. Digitalization revolutioziones the economy — and the work of competition authorities.
Available at: <https://www.competitionpolicyinternational.com/wp-content/uploads/2017/02/CP1-Mundt.pdf>. Access
on February 2, 2017.

21 Sge: FRAZAO, Ana. Direito antitruste e direito anticorrupcéo: pontes para um necessario dialogo. In: FRAZAO,
Ana (org.). Constituicdo, Empresa e Mercado. Gecem. Brasilia: Faculdade de Direito — UnB, 2017. Available at:
<http://www.academia.edu/30978584/Responsabilidade_social_empresarial. _In_FRAZ%C3%830_Ana_Org._._Consti
tui%C3%A7%C3%A30_Empresa_e_Mercado._Bras%C3%ADlia_FD_UnB_2017>. Access on February 2, 2017.

22 See: PITTMAN, Russell. Three economist’s tools for antitrust analysis: a non-technical introduction. Economic
Analysis Group - Discussion Paper. January 2017. Available at:
<https://www.justice.gov/atr/page/file/925641/download>. Access on February 2, 2017. (“[T]he importance of
economics to the analysis and enforcement of competition policy and law has increased tremendously in the developed
market economies in the past forty years. In younger and developing market economies, competition law itself has a
history of twenty to twenty-five years at most — sometimes much less — and economic tools that have proven useful to
competition law enforcement in developed market economies in focusing investigations and in assisting decision
makers in distinguishing central from secondary issues are inevitably less well understood. While agencies and
enforcers face a steep learning curve regarding these tools, companies and their attorneys and economic consultants are
already using them to present agencies with sophisticated economic analyses purporting to demonstrate the lack of
cause for concern regarding particular deals or practices.”).

23 For more information concerning the use of screening mechanisms in antitrust analysis and also how Antitrust
Compliance Programs can benefit from such approach, refer to: ABRANTES-METZ, Rosa M.; SOKOL, D. Daniel.
Antitrust Corporate Governance and Compliance (April 8, 2013). Oxford Handbook of International Antitrust
Economics, Roger D. Blair and D. Daniel Sokol, eds., Oxford University Press, Forthcoming; Minnesota Legal Studies
Research Paper No. 13-18. Available at SSRN: < https://ssrn.com/abstract=2246564>. Access on February 2, 2017.
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Prosecution Office, whereby these authorities have been acting in tandem in Brazil in many cartel
investigations, as well as in the execution of settlements.

Last but not least, it is worth mentioning two documents that were recently released by
CADE (2017): one under the general picture of compliance when it comes to guidelines in public
procurements, and another showing a map of CADE’s mission and objective for the years to come.
Put it simply, the first document concerns CADE’s contribution regarding the public bidding and
ways to stimulate the diligence in this environment.?* The second refers to a map of strategies that
should be implemented by the authority throughout the upcoming years (2017-2020),° with a
mission to ensure the maintenance of a healthy competitive environment in Brazil, with a view to
being recognized as an institution that is essential to the proper functioning of the Brazilian
economy.

3. Non-Governmental Institutions: IBRAC in the limelight

The non-governmental institutions play a critical role in the society when it comes to the
advocacy strand, for example. Within the antitrust scope, the existence of entities that seek to spread
the spirit of competition is a commendable asset, notably in view of a background marked by strong
state intervention in the economy.

Accordingly, in the following lines we illuminate some activities lead by IBRAC inasmuch
as this institution has been playing a vital and inspiring role since its creation, with a myriad of
initiatives recognized by the quality and usefulness to aid the comprehension of the competition
law, international trade and consumer law within the society. By doing so, IBRAC also contributes
to better shaping and fine-tuning the legislations by means of study groups, publication of papers,
comments to public consultations etc.?®

Amongst the main activities promoted by IBRAC, there is a recurring incentive against this
backdrop to organize institutional meetings, seminars and workshops (inviting both the public and
private spheres) with the intention of discussing and studying up-to-date subjects and controversial
issues that are relevant to the dynamic of the market. With regard to competition law, in some cases
IBRAC is consulted by CADE in a condition of a non-governmental advisor, showing the respectful
position gained by IBRAC from the CADE’s viewpoint.

That said, one can point out the close and legitimate cooperation of IBRAC in connection
with CADE’s actions. One of the well-known activities deployed by IBRAC is the monitoring of
public consultation and the collaboration with insightful and constructive comments thereat.
Moreover, in order for IBRAC to better align the studies and find enriching insights, this institution

2 Available at: CADE. <http://www.cade.gov.br/acesso-a-informacao/publicacoes-institucionais/documentos-da-
antiga-lei/cartilha_licitacao.pdf/view>. Access on February 2, 2017. (Portuguese version).

% Available at: CADE. <http://www.cade.gov.br/acesso-a-informacao/institucional/planejamento_estrategico/mapa-
estrategico-cade-2017-2020.jpg/view>. Access on February 2, 2017. (Portuguese version).

% TFor a full picture of the objectives of the IBRAC, refer to IBRAC’s Bylaws, available at: <
http://www.ibrac.org.br/estatuto.htm>. Access on February 2, 2017.
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organizes itself into designated committees.?” The way IBRAC carries out its activities might be
interpreted as a sort of private advocacy that aims to assist the improvement of the regulatory field,
engender a participative spirit among its members and the civil society. It should be mentioned that
over the past 10 years IBRAC has collaborated with CADE on all public consultations launched by
the authority.

In parallel, it is also opportune to highlight a leading initiative geared by IBRAC in 2016
when it comes to incentivizing a career plan to CADE. In other words, IBRAC mobilized itself,
with meetings attended in the Chief of Staff Office in an attempt to build a career plan to CADE, in
a way to empower the antitrust authority with greater personal and financial infrastructure, for
example.

3.1. Activities in a nutshell

The intuitional activities performed by IBRAC are recognized within the society. By way
of example, we convey below some highlights as regards the antitrust strand taking into account the
year of 2016:

e 22" nternational Competition Defense Seminar;?®

e Writing Award IBRAC-TIM 2016;

e Microeconomy Course Applied to Antitrust for Lawyers;

e Course on Competition law Theory and Practice: Cartels;

e Seminar on Updates and Challenges to Competition Defense in the European Union;?°

e IDP Séo Paulo — Course for Specialization in Regulation and Competition;

e 1% IBRAC Workshop of Antitrust Compliance Anti-corruption;

e Balance and Perspectives of the Competition Defense in Brazil; and

e IBRAC Meetings - Impact of the New Civil Procedure Code in the Administrative
Process of CADE.

Furthermore, it is relevant to underscore some events that IBRAC held at the Faculty of
Law of the University of Sdo Paulo in a kind of flourishing partnership with the scholars. Also, in
terms of publications, one should notice two annual editions of the IBRAC’s Magazine, a traditional
publication well-recognized within the legal arena given its academic seriousness and technical
quality. In this respect, institutional publications depicting up-to-date and challenging issues are
constantly being encouraged among its national and international associates. A successful example
in that front was the publication of the Overview of Competition Law in Brazil and Overview of

27 The following committees (broad sense) are currently operating: (i) Competition Committee; (ii) Consumer Affairs
Committee; (iii) International Trade Committee; (iv) Regulation Committee; (v) Economic Affairs Committee; (vi)
Compliance Committee; and (vii) Economic Litigation Committee. The IBRAC’s activities unfold in meetings held in
the cities of S8o Paulo, Rio de Janeiro and Brasilia.

28 This seminar constitutes an event of outstanding repercussion given the quality of the debates. It takes place on an
annual basis and comprises discussions about controversial issues in antitrust law, attended by national and international
audience.

29 Event held by Emeritus Professor Law from King’s College of London, Richard Whish.
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Competition Law in Latin America, in 2015 and 2016, respectively.*® The chapter at hand that
comprises a new publication should be also read in that context.

As previously stated, for achieving meaningful discussions, IBRAC organizes itself into
specific committees, which in turn compose study groups to investigate and address challenging
matters. Not infrequently, CADE calls IBRAC in a way to hear from the IBRAC’s associates and
from the economic agents their views and opinions in order for the antitrust authority to calibrate
some rules in light of the corporate reality. By doing so, it is more likely that CADE will achieve a
more accurate perception as to corporate dilemmas; as a result, it can shape its policies and
guidelines based on a realistic frame in the face of the business environment.

As to the events promoted by IBRAC, one can verify a democrat and energized
environment that channels the discussions and stimulates the exchange of experiences. In that sense,
IBRAC invites public and private players — antitrust authorities and other competent agents,
practitioners, economists, scholars, players etc. —, in order to encourage an enlightening debate
concerning, inter alia, the competitive dilemmas, pitfalls, legal gaps and loopholes in the light of the
Brazilian landscape and overseas. With no hesitation, we argue that this type of event contributes to
beef up a trustworthy relationship between the public and private agents, mirroring legal certainty in
the market transactions.

Certainly, in view of the (positive) outcomes along its activities thus far, on top of the
commendable feedbacks received in 2016, IBRAC will continue to strive and focus its efforts on
the dissemination of antitrust affairs. In the antitrust field IBRAC will keep honing its actions to
contribute in a solid way with the antitrust authorities and also with the society as a whole when
exerting the advocacy role, in addition to leveraging the competition culture in Brazil. In 2017, that
celebrates the 25" anniversary of IBRAC, we hope to see growing investment in the academic side
as well, incentivizing a number of well-designed courses to strengthen the theoretical basis of the
economic agents.

In the IBRAC’s agenda there are also plans for cross border expansions. In other words,
IBRAC will seek more engagement from its international associates so as to advance in relevant
discussions under fresh outlooks. To move forward in that regard, for instance, IBRAC has already
promoted two cocktail receptions in Washington DC when the occasion of the ABA Antitrust Law
Spring Meeting, for the purpose of the launching and distribution of its international publications,
as pointed above.3!

What is more, IBRAC is keen to add more members in its framework in a way to see new
perspectives under discussion. Likewise, IBRAC expects to issue reports on the activities performed
by each of its committees as a way to fortify its institutional legacy, bringing more visibility to the
community (one should emphasize that the meetings held by those committees are open to everyone
and the agenda is available in the IBRAC’s website).

% These publications are available respectively at:
<http://www.ibrac.org.br/UPLOADS/Livros/arquivos/Overview_of Competition_Law_in_Brazil.pdf> and
<http://www.ibrac.org.br/UPLOADS/Livros/arquivos/Overview_of Competition_Law_in_Latin%20America.pdf>.
Access on February 2, 2017.

3L For the launching and distribution of the present publication, IBRAC will be also hosting a cocktail reception.
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Lastly, an ongoing task of IBRAC is related to the development of its website. IBRAC has
been pushing hard in this front to invest in the digital space. By doing so, IBRAC intends to expose
and give transparency to its activities, encourage the involvement of the players in all relevant
discussions, as well as to effectively reach the international players, in a way to be identified as one
of the major focal points in connection with antitrust discussions in Brazil, positioning itself like a
think tank.

4. Concluding Remarks

Overall, CADE has set its activities based on the golden premises of dialogue, cooperation
and transparency. After nearly 5 years of the entry into force of Law No. 12,529/11, the Brazilian
antitrust authority has been driving its actions in a way to create room for the empowerment of the
society as to the antitrust rules, allowing for a better understanding on the advantages of the
competition culture (it is important to recall that antitrust is not a trivial subject within the society,
in addition to specificities of the local context, which should be taken into account by the
policymakers and the authorities when designing the antitrust policies and guidelines and applying
the law).

We understand that CADE has sought to encourage compliance in a general manner,
whether through reshaping some of its policies, issuing new guidelines and resolutions, rendering
its decisions and clarifying its line of thoughts®?, with a readily available case dossier for consult
(i.e., case laws), besides encouraging public events and so on.

With respect to the interplay between CADE and non-governmental institutions, we
highlighted in this chapter the prominent role developed by IBRAC, whose activities are well-
aligned with the CADE’s ones when it comes to spurring the open dialogue with the society in
order to step up both the compliance and enforcement, hence helping the agents in their self-
regulation.

As a matter of fact, 2016 was a frantic year in the corporate field in terms of transactions,
investigations, leniency, settlements etc. Surely there has been an ascending learning curve in the
antitrust strand for all the involved parties. In order to better capture the nuances behind those
events, the institutional interaction and cooperation between CADE and IBRAC function as a
loadstar once it enables the rise of substantive thoughts to address some puzzling questions that
come to discussion.

As a prospective remark on the horizon, bearing in mind the beginning of 2017, which has
started busy indeed, we foresee interesting debates ahead. High-profile investigations,
unprecedented issues and sensitive judgments concerning subjects and markets not yet fully
explored by the antitrust authority will be an unavoidable reality. As always, those matters should
be tackled seriously by CADE. And, as always, IBRAC will remain available to prepare studies,

%2 Roughly speaking, one usually observes detailed opinions and decisions rendered by both the General
Superintendence and the Tribunal when it comes to ordinary and/or complex cases under the merger control analysis.
Clearly, that is positive to detail the relevant market definition and possible concerns of CADE so that the agents can
anticipate and better assess and prepare themselves in case of a notifiable transaction, for example.
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spread the competition culture within the society, organize events, discuss proposals on legal
changes etc.

In conclusion, taking the considerations expressed herein firmly, we are confident to assert
that the Brazilian antitrust policy has a lot to win in terms of quality and maturity, noticing inspiring
news ahead and the strengthening in both the compliance and enforcement strands. Accordingly, the
economic order and the society as a whole should benefit from a healthy competitive environment,
with solid institutions that not by accident have captured international attention.3?

33 In this way, one should mention some awards that CADE has already granted from the Global Competition Review —
GCR (a prestigious international magazine on antitrust affairs). In 2015 CADE was awarded by GCR as the Agency of
the Year in the Americas and currently is rated as a four-star antitrust authority (out of five stars), which is surely a
good sign. For more information, we made reference to the highlights made by the former acting president of CADE,
Marcio de Oliveira Junior, in a publication of the Global Competition Review entitled The Antitrust Review of the
Americas 2017 - Brazil: Administrative Council for Economic Defense, August 30, 2016. Available at:
<http://globalcompetitionreview.com/insight/the-antitrust-review-of-the-americas-2017/1068704/brazil-administrative-
council-for-economic-defence>. Access on February 2, 2017.

More recently, CADE was cited in the World Economic Forum in Davos as one of the best antitrust agencies in the
world. The reasons for such well performance were depicted by the former president of CADE, Vinicius Marques de
Carvalho, in the following article Por que o CADE foi para em Davos. Valor Econdmico — Feb 23, 2017. Available at:
<http://www.valor.com.br//legislacao/4878606/por-que-o-cade-foi-parar-em-davos>. Access on February 25, 2017.
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Il. MERGER CONTROL
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CHAPTER 2 - HOW DOES BRAZIL REVIEW MULTI-JURISDICTIONAL MERGER
CASES? AN EMPIRICAL STUDY FROM THE COMPETITION AUTHORITY'S
PERSPECTIVE

Anna Binotto Massaro
Bruno Bastos Becker

1. Introduction

The confluence of the increasing number of cross-border M&A transactions along with the
spread of antitrust merger review systems worldwide fostered the international academic debate on
how competition authorities should deal with so many different systems. Today more than 140
jurisdictions adopt pre-merger control systems. Despite the efforts for a more unified system, there
is still no cohesive international merger control system and domestic regimes may still substantially
diverge in terms of thresholds, procedures, rules and principles. On this, part of the literature
focusses on possible solutions for this decentralized system, the burden carried by companies due to
the multiplicity of mandatory notifications, and the problem of different outcomes arising from
these jurisdictions.? However, they do not focus on the authorities’ perspective.

In Brazil, concerns about the international character of merger cases seem to be relatively
recent. Under the previous Competition Law (Law no. 8,884/94), CADE did not even have a
designated international department, but only officers that would unofficially perform this activity.
Only after the Law no. 12,529/11 came into force did the authority create an independent
international department, the International Unit.® Regarding international cooperation within merger
review cases, CADE’s 2015 Annual Report indicates that the authority participated in “16 merger
cases with seven different foreign authorities” and “seven inquiries/studies involving 16 foreign
authorities”.*®> CADE has undoubtedly put a great deal of effort in promoting cooperation with its
international counterparts. Initiatives include the Memoranda of Understandings with foreign

1 JOURDAN, Jéremie, GREGOW, Mina, SAHLIN, Sophie. The globe-trotter’s guide to merger control: How to avoid
falling into traps. In Global Merger Control: Charting a rule to Port. White & Case, 2015., available at:
<https://www.whitecase.com/sites/whitecase/files/files/download/publications/insight-global-merger-control-white-
case.pdf>.

2 BECKER, Bruno Bastos. Decentralized Globalization: Possible Solutions for Multiple Merger Control Regimes in
Cross-Border Transactions. Revista do IBRAC, Sdo Paulo, v. 22, n. 1, p. 99-122, Jan 2016. See also SILVEIRA, Paulo
B. Le contrdle des concentrations transnationales: perspectives comparées. Revue Inovations, n. 35, 2011, pp. 139-158).

3 According to Article 10, 1T of CADE’s Internal Regulation.

* CADE’s Report 2015, available at: <http://www.cade.gov.br/servicos/imprensa/balancos-e-apresentacoes/balanco-
2015.pdf>. Access on October 10, 2015.

SCADE’s 2016 Annual Report does not refer to multijurisdictional mergers in that year. See:
<http://www.cade.gov.br/servicos/imprensa/balancos-e-apresentacoes/apresentacao-balanco-2016.pdf>
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authorities,® and the organization of international events and workshops. Cooperation strategies
have been vastly employed in the prosecution of international anticompetitive practices, and have
most recently been used in merger control activities.” Even though CADE’s representatives indicate
a broad international cooperation within merger review cases, it is not yet clear how this takes
place.®

This chapter puts the CADE in the center of the debate and aims at answering the
following question: how relevant and complex are multi-jurisdictional merger cases submitted to
CADE? In order to answer this question, we did an empirical study to analyze 726 merger cases
submitted to CADE in 2015 and 2016. We identified how many and to which other jurisdictions
merger cases were also notified, and also the complexity of those cases. The main argument of the
chapter is that, despite the significant number of multi-jurisdictional cases submitted to the
Brazilian authority, this is not reflected in CADE’s activities.

That said, it is important to define what this chapter is not about. It will not examine the
overall complexity of multi-jurisdictional cases, considering all jurisdictions in which they were
notified and their respective decisions. This chapter will focus solely on the Brazilian perspective.
Also, it does not deal specifically on cross-border transactions, i.e., deals involving two or more
countries in which companies are active, but rather in the notification of a single transaction that,
irrespective of the place and the origin of the parties that are involved, needs to be reported to more
than one jurisdiction due to the extraterritoriality character of antitrust regulations® — herein called
multi-jurisdictional transaction.

2. Literature Review

Legal and economic scholars have put in efforts to better understand and propose solutions
for the problem regarding the multiplicity of merger regimes around the world. There are two main
areas of concern: (i) how to solve the problem under a systemic and international perspective, and
(ii) how costly the system is for companies.

Regarding the first, OECD “Recommendations of the Council for Merger Review” from
2005 recognized the importance of coordination and cooperation among competition authorities
regarding merger control,’® and these effort produced results.!* Within the subject of cooperation,
Alexandr Svetlicinii stated that bilateral agreements foster international acceptance of basic antitrust

® According to OECD’s Annual Report on Competition Policy Developments in Brazil 2015 and 2016, in 2014 CADE
signed Memoranda of Understanding with authorities from Russia, Colombia, South Korea, French, Peru and China.

" CARVALHO, Vinicius Marques; SILVEIRA, Paulo Burnier. International Cooperation in the Protection of
Competition. Brazilian Journal of International Law, v. 10, n.1, 2013, pp. 97-104.

8 For instance, CADE’s recently published Horizontal Merger Guidelines (“Guia de Analise de Atos de Concentragéo
Horizontal”) does not provide procedural guidelines of international cooperation involving multi-jurisdictional
notifications.

9 KOVACIC, William E. Extraterritoriality, Institutions, and Convergence in International Competition Policy, p. 3.
Available at: <https://www.ftc.gov/system/files/documents/public_statements/303671/031210kovacic.pdf>

10 OECD. Recommendation of the Council on Merger Review (2005).
11 OECD. Policy Roundtables — Remedies in Cross-Border Merger Cases (2013).
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policies.'? Similarly, Damien Geradin, Marc Reysen and David Henry highlight the role played by
the U.S. and the European Union®® in this process. Due to the apparent insufficiency of bilateral
agreements to solve the problem, scholars have proposed different institutional designs in order to
create a multilateral system. As Anestis Papadopoulos indicates, these efforts date back to 1925.1
However, according to Fox, no proposal resulted in a cohesive system.!® Massimiliano Montini
suggests that this is due to countries’ industrial policy and the loss of sovereignty.!® Furthermore,
Jorg Phiillip Terhechte also suggests the existence of substantial differences among authorities.'’
And there are several proposed designs. For example, Poonam Singh proposed a supranational
agency,*® while Oliver Budzinski developed a “multilevel system” theory™®.

In the second area of concern, i.e., the burden for the companies to comply with a
multitude of regimes, Damien Geradin indicates that there are two especially critical situations:
possible different outcomes and the costs involved in the procedure?. Under the first, Paulo Burnier
da Silveira indicates several cases that somehow resulted in different decisions among different
competition authorities?. The most famous is the GE/Honeywell merger, in which the U.S.
authorities cleared the transaction, while the European Competition Commission blocked it.??
Under the second, Alexandr Svetlicinii states that “merging undertakings encounter enormous
difficulties with multiple compliance methods”. ? Regarding the costs, according to research
conducted by PriceWaterhouseCoopers, transnational companies incur in high expenses for the

12 SVETLICINII, Alexandr. EU-US Merger Control Cooperation: A Model for the International Antitrust? Legal Life:
Journal for Legal Theory and Practice of the Jurists Association of Serbia, 2006, Vol. 11, No. 111, pp. 113-126.

13 GERADIN, Damien; REYSEN, Marc; HENRYM David. Extraterritoriality, Comity and Cooperation in the EU
Competition Law. In: GUZMAN, Andrew T. (Ed.) Cooperation, Comity, and Competition Policy. Oxford University
Press, 2011, p. 39.

14 “The history of the attempts to adopt a multilateral agreement on competition law goes back to 1925 when the first
international competition code was proposed in a study conducted under the aegis of the League of Nations”
(PAPADOPOQULOS, Anestis S. The International Dimension of EU Competition Law and Policy. Cambridge
University Press, 2010, p. 205)

15 FOX, Eleanor M. Antitrust Without Borders: From Roots to Codes to Networks. In: GUZMAN, Andrew T. (Ed.)
Cooperation, Comity, and Competition Policy. Oxford University Press, 2011, p. 268

16 MONTINI, Massimiliano. Globalization and International Antitrust Cooperation. International Conference Trade
and Competition in the WTO and Beyond. 1999, p. 18 Available at:
<http://www.feem.it/userfiles/attach/Publication/NDL1999/NDL1999-069.pdf>. Access on September 11, 2015.

17 E.g., financial and personal resources, composition at the decisional level, independence and accountability
(TERHECHTE. Jorg Philipp. International Competition Enforcement Law: Between Cooperation and Convergence —
Mapping a New Field for Global Administrative Law. The University of Oxford Centre for Competition Law and
Policy. Working Paper CCLP (L) 26.)

18 SINGH, Poonam. Supranational Agency: A Solution for Conflict in International Mergers? 2008, Available at:
http://ssrn.com/abstract=1094568 p. 23.

19 BUDZINSKI, Oliver. An International Multilevel Competition Policy System, Awvailable at:
http://ssrn.com/abstract=927710, p. 1.

20 GERADIN, Damien. The Perils of Antitrust Proliferation: The Process of 'Decentralized Globalization' and the Risks
of Over-Regulation of Competitive Behavior. Chicago Journal of International Law, Chicago. 2009, p. 11.

2L SILVEIRA, Paulo B. Le controle des concentrations transnationales: perspectives comparées. Revue Inovations, n.
35, 2011, pp. 139-158

2 PATTERSON, Donna; SHAPIRO, Carl. Transatlantic Divergence in GE/Honeywell: Causes and Lessons.
ANTITRUST, Fall 2001.

23 SVETLICINII, Alexandr. Competitiveness and Competition: International Merger Control from the Business
Prospective. Economic Integration, Competition and Cooperation, 6th International Conference, Opatija, April 19-20,
2007, p. 2.
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submission of multi-jurisdictional merger cases.?* In 2005 the ICN published a thorough report
regarding filing fees.?®

In sum, research until now has focused mainly on international perspectives, and burden
and uncertainty for companies. However, the authorities’ perspective — in the sense of how relevant
are multi-jurisdictional transactions and how they influence in their activities — seems to be left
uninvestigated. This is will be examined in the following sections.

3. Methodology

This chapter adopts the empirical method using publicly available information from
merger review cases notified to CADE, in 2015 and 2016. Based on a list of cases provided by the
authority,?® we analyzed 726 merger review cases, 379 from 2015 and 347 from 2016.

In Brazil, parties are required to report in the notification form the countries, besides
Brazil, where the transactions are or will be notified to other antitrust authorities.?” Therefore, based
on the list of cases provided by CADE, the research used two main sources of public information on
CADE’s website:?® self-reporting information obtained in the public version of each case’s
notification form, and the report of the authority deciding on the case.

24 Within 62 cross-border transactions, 382 notifications were submitted. The main jurisdictions were the U.S. (40
filings), European Union (32), Brazil (31), Germany (29), Canada (20), UK (16), Poland (16) and Austria (15)
(PRICEWATERHOUSECOOPERTS LLP. Tax on mergers? Surveying the time and costs to business off multi-
jurisdictional merger reviews. 2003, p. 15)

25 INTERNATIONAL COMPETITION NETWORK. Merger Notification Filing Fees. 2005.

% On August 17, 2016, and January 17, 2017 upon requests under the Information Access Law (Law No. 12,527/2011).
It is worth noting that according to CADE’s 2015 Annual Report, available at CADE’s website, 404 cases where
submitted in that year. Conversely, CADE’s website indicates only 305 cases notified in 2016, which differs from the
number informed by the authorities. In view of this inconsistency, this work adopted the list provided by CADE on
August 2016 and January 2017 which include the proceeding number of all cases. The 2015 Annual Report is available
at: <http://www.cade.gov.br/servicos/imprensa/balancos-e-apresentacoes/balanco-2015.pdf>. The 2016 figures are
available at “CADE in Numbers” (CADE em NOmeros) section of the authority’s website: <
http://cadenumeros.cade.gov.br/>.

27 Exhibits | (Ordinary Procedure Form) and Il (Fast Track Procedure Form) of Resolution CADE No. 2/2012 have the
same wording in item I1.3: “Inform all other jurisdictions in which the transaction was or will be notified, as well as the
date(s) of notification”. (free translation)

2%See

http://sei.cade.gov.br/sei/institucional/pesquisa/processo_pesquisar.php?acao_externa=protocolo _pesquisar&acao_orige
m_externa=protocolo_pesquisar&id orgao_acesso_externo=0. Access on October 10, 2015..
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4. How ‘international’ are the cases reviewed by the CADE?

4.1 Setting the scene

In 2015 and 2016, 726 transactions were submitted to CADE’s pre-merger
review?®.Collected data shows that 203 of those cases —28% of the total — were also notified to
antitrust authorities in different jurisdictions.®® This suggests that transactions with competition
effects in multiple jurisdictions account for a substantive share of CADE’s pre-merger review
activities. From 2015 to 2016 there was a reduction of the overall number of merger cases, from
379 to 347; however, there was a slight increase in the number of multijurisdictional cases, from 98
(25.9%) to 105 (30.3%).

Table 1: Number of multi-jurisdictional cases reviewed by the CADE
(2015 and 2016)

No. of Cases %
Class 2015 2016 Total 2015 2016 Total
Domestic only 275 236 511 72.6% 68.0% 70.4%
Multi-jurisdiction 98 105 203 25.9% 30.3% 28.0%
Information unavailable 6 6 12 1.6% 1.7% 1.7%
Total 379 347 726 100% 100% 100%

Source: Own elaboration based on public information available at CADE’s website.

The 203 multi-jurisdictional transactions were notified to 58 different jurisdictions. As
Figure 1 below shows, from all multi-jurisdictional cases, approximately 24% were filed to only
one other authority, and, on average, multi-jurisdictional cases were filed in 5 different
jurisdictions. But some cases stand out: 19 transactions were filed in more than 10 jurisdictions,
reaching up to 14 countries in 20153 and 25 countries in 2016 (including Brazil).®?

2 See footnote no. 27

30 From the 379 cases, in only 6 the information on other jurisdictions was not available. In only 3 cases the information
was not publicly available.

31 Concentration Act no. 08700.008592/2015-17. Acquisition of control of American reinsurance company PartnerRe
by Italian company Exor. Submited on August 27, 2015 (under fast-track procedure) and approved by the GS on
September 9, 2016.

32 Concentration Act no. 08700.005937/2016-61. Merger of American giants Dow and Dupont. Submitted on August
12, 2016 (under ordinary procedure), and, as of this date, has not yet been approved by CADE..
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Figure 1: Number of jurisdictions subject to merger review in multi-jurisdictional
transactions in Brazil (2015 and 2016, excluding Brazil)

(=]

14 L] 3 4o 0

I EEEEIIIII——————————————————————

|
1
i

T ————

&=

e |
7
7

7 2015
2016

T

B Sum (2015 + 2016)
e — |

Source: Own elaboration based on public information available at CADE’s website. Figures exclude the notification
in Brazil. European Union counts as one jurisdiction. Unavailable notification forms are not considered (6 in both
2015 and 2016). Transactions where the countries are confidential counted as one (3 in 2015 and 12 in 2016).

As Figure 2 bellow shows, the European Commission and the U.S. (both the Federal
Trade Commission and the Department of Justice) are the leading jurisdictions: 99 cases submitted
in the first, and 86 in the U.S. Followed by China (70), Turkey (51) and Russia (48). 30
jurisdictions received five or more notifications from cases submitted to the Brazilian merger-
review. It is also worth noting some discrepancies among countries with relatively similar economic
activity: while Ukraine, South Korea, Germany stand out with 40 or more cases each, France (1),
the Netherlands (1), Portugal (2), and the United Kingdom (3) had very few notifications in 2016.
Finally, some jurisdictions made their appearance in 2016 in some cases: Pakistan (6), Philippines
(5), COMESA (4) and Kenia (4).
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Figure 2: Number of cases notified in each jurisdiction (2015 and 2016)
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4.2 Overlap among the three most notified countries

As mentioned above, U.S., European Union and China stand out as being the jurisdictions
where most of the transactions are notified. Those three jurisdictions have intertwined economies,
standing as each other’s main trading partners. While the U.S. and the European Union operate
merger control systems since 1914, and 1989, respectively, China has just recently passed its
antitrust law, and have been conducting merger control activities since 2008. So, in one hand, the
U.S. and European Union represent the most traditional and significant merger control regimes, and
in the other, China has been playing a prominent role in international law making and enforcement,
bringing its antitrust authority, the Ministry of Commerce, to leading places in M&A regulation,
alongside the American and European antitrust authorities.®

Bearing in mind the concerns in the literature about possible different outcomes from these
paradigmatic jurisdictions, it is important to verify overlaps among these three jurisdictions in the
Brazilian merger cases. Data also shows a significant overlap between those jurisdictions. For
example, from the 203 multi-jurisdictional cases, 58 cases submitted in Brazil, in the U.S. and the
European Union; 39 cases submitted in Brazil were concurrently analyzed by the U.S. and Chinese
authorities; and 46 cases were presented both in the European Union and in China. As Figure 3
below shows, 141 transactions (70%) were submitted, at least, in one of the three jurisdictions
(19.4% of all transactions notified in those years), and 79 transactions (39%) were submitted, at
least, in two. Only 62 transactions (30%) were not submitted either in the U.S., the European Union
or China. This confirms theories about the importance of the three jurisdictions in the system.

Figure 3: Overlap among U.S., European Union and China (2015 and 2016)

EuropeanUpion_____ Uhnited States
27/ 26 13
T 32
P VI
* 17
D 62
China (Non US, EU or China)

Total of 203 multi-jurisdictional cases

Source: Own elaboration based on public information available at CADE’s website

On the other hand, in only 21 cases U.S., European Union and China are — concurrently or
individually — the only foreign jurisdictions (except Brazil) indicated in the notifications. In other
words, most of the times notifications in those leading jurisdictions come accompanied by at least
another one. This indicates that eventual cooperation strategies focusing exclusively on those three
countries would not, necessarily, solve the issue.

33 PAPAPANAGIOTOU, Maria O. Merger Control in the US, EU and China: A Comparative Analysis. Dissertation
(LL.M), City University London, 2014, pp. Xiv-xviii.

36



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

5. The complexity of multi-jurisdictional cases from the Brazilian perspective

An important part of the literature about multi-jurisdictional merger review focuses in the
concern about different outcomes from each authority in a single transaction. GE/Honeywell case is
the most paradigmatic3* in this sense. After showing in Part 4 that multi-jurisdictional cases played
an overall important role in the Brazilian merger review system in 2015 and 2016, this Part 5 aims
at verifying how complex were the cases and, consequently, if there is reason for so much concern
and efforts for unified and international systems. It is worth noting that this part does not intend to
verify the overall complexity of the cases, but rather to assess the relative complexity of multi-
jurisdictional transactions vis-a-vis domestic transactions assessed by the CADE.

Our assessment on the complexity of multi-jurisdictional cases will rely on three
parameters: (i) type of procedure, (ii) time of analysis, and (iii) the content of the decision.

5.1 Type of Procedure
According to CADE’s 2016 Annual Report, in 2015 and 2016, the share of ordinary cases
was 13.6% and 23.1%, respectively.*® Taking into account only multi-jurisdictional cases, in 2015

ordinary cases player a lower importance (8.2%), but in 2016 this was compensated with a higher
percentage (27.6%).

Table 2: Type of Procedure of Multi-Jurisdictional cases in Brazil (2015 and 2016)

Cases %
Class 2015 2016 Total 2015 2016 Total
Fast-track 90 76 166 91.8% 72.4% 81.8%
Ordinary 8 29 37 8.2% 27.6% 18.2%
Total 98 105 203 100% 100% 100%

Source: Own elaboration based on public information available at CADE’s website

This does not mean that multi-jurisdictional cases are less complex than the average of all
cases notified at CADE. On the contrary, these figures may demonstrate that there is no significant
difference among purely domestic (i.e., non-multi-jurisdictional) and multi-jurisdictional cases.
Furthermore, the research does not consider the complexity of cases in other jurisdictions. For
instance, a case could be extremely simple from the Brazilian perspective, but raise considerable

3 PATTERSON, Donna; SHAPIRO, Carl. Transatlantic Divergence in GE/Honeywell: Causes and Lessons.
ANTITRUST, Fall 2001.

35 CADE adopts two review procedures for merger cases: (i) ordinary procedure, adopted in complex cases, usually
resulting in higher market concentration; and (ii) fast-track procedure. According to CADE’s Ruling no. 02/2012, the
fast-track procedure applies to transactions that consists of (i) a joint venture; (ii) economic agent substitution, i.e.,
when the buyer was not previously active in the relevant market; (iii) low market share (under 20%) with horizontal
overlap; (iv) low market share (under 20%) with vertical overlap; (v) lack of cause between the transaction and the
concentration levels in the relevant market; and (vi) other cases that CADE repute simple enough as to exempt the
transaction from a more profound analysis.

% CADE’s 2016 Annual Report, available at: < http://www.cade.gov.br/servicos/imprensa/balancos-e-
apresentacoes/apresentacao-balanco-2016.pdf >. Access on February 20, 2017..
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antitrust questions in other jurisdictions where it is also notified. Therefore, these multi-
jurisdictional cases might be more complex abroad than they are in Brazil.

Another question that might arise regarding the type of procedure is whether there is any
relationship between the number of jurisdictions notified and the complexity of the case. Table 3
below shows that there is a slight tendency of ordinary cases being submitted to more jurisdictions.
Furthermore, almost half of the cases in which there were ten or more jurisdictions were filed under
the ordinary case. Thus, focusing on the type of proceeding, even though there could be inferred
some relationship between the number of jurisdictions and the complexity of the case this is not
statistical representative.

Table 3: Number of jurisdictions vis-a-vis the type of procedure (2015 and 2016)

2015 2016 Total
#of Jurisd. | Ordinary | Fast-Track | Ordinary | Fast-Track | Ordinary | Fast-Track
1 20 6 23 6 43
2 16 2 7 2 23
3 7 1 8 1 15
4 14 4 14 4 28
5 1 10 1 7 2 17
6 1 6 2 3 3 9
7 1 3 2 1 3 4
8 1 3 1 2 2 5
9 3 2 2 2 5
10 1 2 1 3 2 5
>10 3 6 7 6 10 12
Unavailable 3 3 6
Total 8 90 29 76 37 166

Source: Own elaboration based on public information available at CADE’s website

5.2 Time of Analysis

According to CADE’s 2016 Annual Report,®’ the authority took an average of 27.6 days to
review a case in 2015 and 2016, More specifically, for cases assessed under the fast-track
procedure, the average review period was of 18 days in 2015 and 16 days in 2016, while for cases
assessed under the ordinary procedure, it was of 84.7 days in 2015 and 73.8 days in 2016.

Our research shows that multi-jurisdictional transactions also do not substantially differ
from domestic transactions in terms of time of analysis. While in 2015 there is a slightly longer
analysis in ordinary cases (124 against 84 days), in 2016 it was faster (59 against 73 days). The

S’"CADE’s 2016  Annual Report, available at:  <http://www.cade.gov.br/servicos/imprensa/balancos-e-
apresentacoes/apresentacao-balanco-2016.pdf >. Access on February 20, 2017.

38 Considering the lapse between the notification date, and the date CADE’s final decision is issued.
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higher average for ordinary cases in 2015 is especially due to two specific cases that took 313%° and
2080 days. For fast track, the average was also lower and closer to the total average.

Table 4: Average time of analysis (2015 and 2016) in days

2015 2016
Ordinary | Fast-Track Ordinary | Fast-Track
All cases 84.7 18 73.8 16
Multi-jurisdictional 124.9 30.6 59.6 18.8

Source: Own elaboration based on public information available at CADE’s website.

All cases based on CADE’s 2016 Annual Report

Because of the low number of transaction in each category, it is impossible to infer any
relationship between the number of jurisdictions and the time of analysis. Taking, for instance, the
>10 jurisdictions transactions in 2016:*' two transactions took approximately 100 days, two
approximately 75 days and one 50 days — the simple average does not inform this difference among
cases.

Table 5: Number of jurisdictions vis-a-vis the average time of analysis (2015 and 2016) in days

2015 2016 Total

Jfrios]:j. Ordinary 'Ilf?:ék Ordinary 'Ilf?:ék Ordinary ‘Ff;ctk
1 38.8 42.8 18.0 42.8 27.7
2 17.4 80.5 14.9 80.5 16.6
3 19.9 (*) 19.8 19.8
4 22.9 64.3 19.6 64.3 21.3
5 18.0 41.0 38.0 20.6 28.0 32.6
6 166.0 29.8 48.0 15.0 87.3 24.9
7 51.0 21.3 84.5 14.0 73.3 19.5
8 31.0 25.0 78.0 20.5 54.5 23.2
9 29.7 38.5 15.0 38.5 23.8
10 150.0 66.5 60.0 17.0 105.0 36.8
>10 194.3 49.0 59.4 25.7 99.9 37.3
Average 124.9 30.6 55.5 18.8 70.5 25.2

Source: Own elaboration based on public information available at CADE’s website.

(*) The sole case was reproved by the authority.

3 Concentration Act no. 08700.007191/2015-40, between Halliburton Company e Baker Hughes Incorporated,
approved by the Tribunal on May 30, 2016 Reporting-Commissioner Cristiane Alkmin.

40 Concentration Acts no. 08700.000206/2015-49, between Merck KGaA and SigmaAldrich Corporation, approved by
the General Superintendence on August 10, 2015.

41 5 transactions, since 2 were not decided by the time this work as published.
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5.3 Content of the Decision

The last two sessions demonstrated that it is not possible to infer whether multi-
jurisdictional cases are more complex than domestic ones based solely on number of jurisdictions,
type of procedure and time of analysis. This session takes a step further and analyzes the content of
all 203 multi-jurisdictional cases’ decisions issued by CADE.*?

At first, it is worth comparing the outcomes in general vis-a-vis multi-jurisdictional cases.
According to “CADE in Numbers” statistical tool,** in 2015 only one case was reproved and seven
were approved with restrictions implemented through agreements with the authority (the so called
ACCs).** Among these eight cases with restrictions (reproved and approved with restrictions), only
one case was multi-jurisdictional (Ball/Rexam case described below).*® In 2016, no case was
reproved, three were approved with restrictions, and tw through ACCs. None of those five cases
was multi-jurisdictional.

Also according to 2015 Report, the authority cooperated with 7 different international
authorities in 16 mergers.*® However, this is not reflected in CADE’s decisions: among 98 multi-
jurisdictional cases, there were very few were the cases in which the decision made reference to the
fact that a transaction was being notified in other jurisdictions, and even fewer were the cases in
which CADE’s decision expressly mentioned the review process of the same transaction in a
foreign authority. Unfortunately, 2016 Report does not mention international cooperation — even
though multi-jurisdictional cases were more representative in this year.

Looking at the content of CADE’s decisions, as a rule, they do not mention the multi-
jurisdictional character of transactions and deal with them as they were purely domestic. Out of the
few cases where there is any mention to foreign filings, we could identify three different scenarios:
(i) brief mention of foreign filings (mostly in the Transaction’s description) without indicating the
outcome abroad; (ii) mention and indication of outcome, and (iii) the specific reference to contacts
with foreign authorities. Table 6 below shows figures of each of these scenarios.

42 Both from the General Superintendency (SG) and the Tribunal, when applicable.

43 Available at:
<http://cadenumeros.cade.gov.br/QvAJAXZfc/opendoc.htm?document=Painel%2FCADE%20em%20N%C3%BAmero
S.qvw&host=QVS%40srv004q6774&anonymous=true >. Access on February 20, 2017.

4 CADE’s 2016 Annual Report, available at: <http://www.cade.gov.br/servicos/imprensa/balancos-e-
apresentacoes/apresentacao-balanco-2016.pdf >. Access on February 20, 2017.

45 Merger Case no. 08700.006567/2015-07, approved on December 9", 2015. Reporting-Commissioner Gilvandro V. C.
de Aratjo.

4% CADE’s 2015 Annual Report, available at: <http://www.cade.gov.br/servicos/imprensa/balancos-e-
apresentacoes/balanco-2015.pdf>.
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Table 6: Content of CADE’s decision regarding other jurisdictions’ outcome

(2015 and 2016)

2015 2016
Content of Decision # of cases % # of cases %
No mention to other jurisdictions’ notification 70 71.4% 76 73.5%
Simple mention without indicating the outcome 20 20.4% 23 22.5%
Mention and indication of outcome 7 7.1% 4 3.9%
Reference to contacts with foreign authority 1 1.0% 0 0.0%
Total 98 100% 102 100%

Source: Own elaboration based on public information available at CADE’s website.
(*) 2016 figures includes 3 cases with pending approval.

In Ball/Rexam*’ - the sole multi-jurisdictional case that CADE imposed any restrictions in
both years — the Reporting-Commissioner indicated that the content of the Applicants’ notification
was confronted to information obtained in contacts made with the antitrust authorities in the U.S.
and in Europe, where the case was also being reviewed.*® It is worth noting, however, that, besides
the U.S. and the European Union, the case was also submitted to competition authorities in Mexico,
Russia, Serbia and Turkey, but it seems that CADE did not contact them.

Following we describe some features from the cases with high number of notifications in
both years. In 2015, besides Ball/Rexam, Merck/Sigma-Aldrich (11) and TNT/FedEX*® (18) were
subject of several notifications. In 2016, there was a high number of multi-jurisdictional cases, and
also the number of jurisdictions that a single transaction was subject of approval: Denali/EMC*
(19), Dow/DuPont® (24), China National Agrochemical Corporation/Sygenta®> (21), and
Boehringer Ingelheim/Merial Saude Animal®® (19).

47 Concentration Act no. 08700.006567/2015-07, approved by the Tribunal on December 9", 2015. Reporting-
Commissioner Gilvandro V. C. de Aradjo.

8 According to the decision: “The content of the Applicants’ proposal was confronted to the information obtained by
my office upon contacting parties who challenged the transaction and the American and European antitrust authorities
(where the transaction was also notified). In this case, despite the antitrust review in different jurisdictions may differ
from one another, there is no doubt that the date collected from the Federal Trade Commission and the European
Commission were of great use to review the case and to negotiate the restrictions imposed” (free translation). In the
original: “O conteido da proposta das Requerentes foi confrontado a informagdes obtidas pelo meu gabinete em
contatos com impugnantes e com autoridades antitruste dos Estados Unidos e da Europa (onde a presente operagédo
também foi submetida). Nesse particular, apesar de as andlises concorrenciais nas diferentes jurisdicGes serem
autdnomas, sem davidas os dados trocados com a Federal Trade Commission e a Comissdo Europeia foram
extremamente importantes para a apreciagao do caso e para a negociagdo do ACC.”.

49 Concentration Act no. 08700.009559/2015-12, approved by the Tribunal on April 4, 2016. This case is not included
in previous sections statistics, since it was not disclosed in the Notification Form.

%0 Concentration Act no. 08700.001012/2016-41, approved by the General Superintendence on April 5, 2016.

51 Concentration Act no. 08700.005937/2016-61, not decided by the time this work as published.

52 Concentration Act no. 08700.006269/2016-90, not decided by the time this work as published

53 Concentration Act no. 08700.005398/2016-61, approved by the General Superintendence on September 26, 2016.
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In Merck/Sigma-Aldrich,>* which was notified to 11 other jurisdictions,® the Opinion
issued by CADE’s General-Superintendence described the restrictions applied to the transaction in
Europe, indicating they were effectively to eliminate horizontal overlaps that could raise antitrust
concerns in Brazil.>® The TNT/FedEx case was filed to 18 jurisdictions.’” The General-
Superintendence suggestion to approve was contested by UPS, a main competitor in the market. At
the end, CADE’s Tribunal approved the transaction without restrictions — and without mentioning
outcomes in foreign competition authorities.

In Denali/EMC,® the Opinion issued by the General-Superintendence briefly mentions the
European Commission’s decision.®® On the other hand, despite being subject to other 19
jurisdictions, the Boehringer Ingelheim/Merial Saude Animal® decision does not mention any
notification abroad.

Therefore, our findings diverge from CADE’s annual report and it does not seem that there
is much effort for a more intense cooperation among competition authorities around the world.

6. Conclusions

Based on the results of the research, it is possible do draw three main conclusions. First,
multi-jurisdictional merger review cases represented in 2015 and 2016 a non-negligible share (28%)
of all cases reviewed by CADE in 2015. The three most important jurisdictions (U.S., European
Union and China) play an important role, for 70% of all multi-jurisdictional cases were submitted
also in, at least, one of them. The pattern multi-jurisdictional model seems to be at least one of the
three main jurisdictions plus one to three other random jurisdictions.

Second, according to the outcomes, there is no significant difference in complexity of
domestic and multi-jurisdictional cases. With respect to both type of procedure and time of analysis,
they do not differ from the average of domestic cases. Furthermore, the content of the decisions
does not indicate more complexity regarding this issue.

54 Concentration Act no. 08700.000206/2015-49, approved by the General Superintendence on August 10, 2015.

55 European Union, US, China, Colombia, Israel, Japan, Russia, South Africa, South Korea, Taiwan and Ukraine.

% According to the decision: “in the only scenario in which problems were identified (...), the restriction imposed by
the European Commission practically eliminates the overlap, because it brings room for a new competitor to enter the
market with significant market shares. (...) Considering the relevant of the brand, the buyer of Flucka can explore the
Brazilian market more intensively.” (free translation). In the original: “no inico cenario de mercado de inorgénicos em
que verificou-se um possivel problema (...), o remédio negociado pela Comissdo Europeia praticamente extingue a
sobreposicao verificada, ao passo que possibilita que um novo concorrente adentre esse mercado ja com market share
significativo. (...) considerando a relevancia dessa marca em outros paises, o0 comprador do negécio da marca Fluka
pode passar a atuar mais intensamente no mercado brasileiro”.

5 This information is solely available in the Reporting Commissioner’s vote. At the moment of the approval at CADE,
the transaction was also approved without restrictions in 14 other jurisdictions (U.S., European Commission, Australia,
Chile, Colombia, Israel, Japan, Namibia, South Africa, New Zealand, Russia, Taiwan, Turkey, and Ukraine).

%8 Concentration Act no. 08700.001012/2016-41, approved by the General Superintendence on April 5, 2016.

59 Information provided in the Legal Opinion is confidential.

80 Concentration Act no. 08700.005398/2016-61, approved by the General Superintendence on September 26, 2016.
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Third, despite CADE’s declared enhanced international cooperation strategies,®® the
research could not verify how contacts with foreign authorities are held and how they influence
CADE’s decisions. CADE’s decisions rarely mention the existence of cooperation with foreign
authorities and also do not consider the outcome from international authorities in its reviews.

61 See CADE’s Report 2015, available at:  <http://www.cade.gov.br/servicos/imprensa/balancos-e-

apresentacoes/balanco-2015.pdf>. Access on October 10, 2015.
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CHAPTER 3 - ASSOCIATIVE AGREEMENTS UNDER BRAZIL’S CONTROL OF
CONCENTRATIONS: THE SEARCH FOR MEANING

Ricardo Botelho
Patricia Deluca

1. Introduction

Of the five main categories of transactions that lead to most controversies on their
submission to mandatory antitrust notification,! the discussion regarding the so-called “associative
agreements” in the Brazilian Antitrust Law encompasses two of them: vertical agreements and
horizontal collaborations.?

On October 18, 2016, CADE issued a Resolution redefining the concept of “associative
agreements” for the purpose of merger review, in an attempt to put an end to a debate that has lasted
more than two decades in Brazil. Resolution CADE No. 17/16, which entered into force on
November 25, 2016, intends to provide a better and more selective filter (by dismissing the filing of
agreements with restricted relevance to competition), while being also more coherent with the spirit
of the merger review system of the Brazilian Antitrust Law.

This paper briefly describes the evolution of CADE’s understanding on what constitutes an
associative agreement as established by Article 90, IV, of the Brazilian Antitrust Law, summarizing
the legal foundations and the main precedents that culminated in the new Resolution. It is divided
into six sections: (i) this introduction; (ii) background; (iii) Resolution No. 10/14; (iv) Resolution
No. 17/16; (v) first precedents under Resolution N0.17/16, and (vi) conclusion.

2. Background

Brazilian Antitrust Law, which entered into force in May 2012, has restructured the merger
review system. In addition to instituting the pre-merger regime,® the “new” law redefined the very
hypothesis of transactions subject to mandatory filing. Previously, under Law No. 8,884/94,
transactions subject to mandatory filing explicitly included not only “acts aiming at economic

! They are: (i) vertical agreements; (ii) horizontal collaborations; (iii) acquisitions of minority shareholdings;
(iv) acquisitions of assets, and (v) acquisitions of securities convertible into shares.

2 As the defined by the U.S. authorities at the Antitrust Guidelines for Collaboration Among Competitors: “A
“competitor collaboration” comprises a set of one or more agreements, other than merger agreements, between or
among competitors to engage in economic activity, and the economic activity resulting therefrom” (available at
<https://www.ftc.gov/sites/default/files/documents/public_events/joint-venture-hearings-antitrust-quidelines-
collaboration-among-competitors/ftcdojguidelines-2.pdf>. Access on February 14, 2017).

3 According to the former competition law, the notification of a transaction to CADE was not suspensory and could be

made up to 15 business-days after the execution of the first binding document between the parties (i.e., a post-merger
notification regime).
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concentration” (Article 54, Paragraph 3), but also “any act, under any form, that has the potential to
limit or restrain competition or result in market domination” (Article 54, caput).*

At that time, the boundaries of such broad notion was determined by CADE’s case law and
included not only transactions entailing economic concentration® — i.e., transactions that lead to
change in the structure of relevant markets, typically by means of lasting changes in the control of
the parties concerned® —, but also certain vertical agreements and horizontal collaborations. In other
words, under the previous competition law, CADE’s preventive review was not “exclusively
structural™, as it also included transactions with “potential to restrict competition” even if they did
not lead to lasting changes in the structure of the relevant markets (or “economic concentration”).’

4 Provided that the economic groups of the parties registered annual revenues or held market shares superior to the legal
thresholds.

°> Economic concentration differs from economic cooperation. While the former typically implies a lasting change in
the structure of the parties concerned — i.e., the undertakings will start to act in the market as a single player from the
economic standpoint in all the activities performed by them, being subject to one single decision center —, the latter is
characterized by promoting the behavioral alignment of independent players’, which start to act uniformly (or jointly)
exclusively with regard to the aspects subject to the agreement executed between them, with no structural change in the
parties’ control (see SALOMAO FILHO, Calixto. Direito Concorrencial. Sio Paulo: Malheiros, 2013, p. 294 and 321).
ICN clarifies: “The degree of economic integration between the parties and the duration of the relationship (both
subsumed in the notion of a “lasting structural change” under the EC Merger Regulation) are often utilized to
distinguish qualifying “merger” transactions from mere collaborative arrangements, which are normally reviewed
under competition laws that are primarily directed at anticompetitive agreements between independent undertakings ”
(Defining “Merger” Transactions for Purposes of  Merger Review. Available at
<http://www.internationalcompetitionnetwork.org/uploads/library/doc327.pdf>. Access on February 13, 2017).

6 The typical way to perform an economic concentration consists of transactions that promote structural changes in the
relevant market by means of lasting changes in the structures (control) of the parties, for example, mergers and the
acquisition of controlling stakes. In the European Commission Merger Regulation: “it is expedient to define the concept
of concentration in such a manner as to cover operations bringing about a lasting change in the control of the
undertakings concerned and therefore in the structure of the market” (Council Regulation No. 139/2004 on the control
of concentrations between undertakings. Available at <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32004R0139&from=EN>. Access on February 23, 2017). Notwithstanding, there
are other situations that are also capable of altering the market structure, and, as so, entail an economic concentration,
such as transactions constituting a new undertaking to perform an economic activity, even though they do not result in a
complete integration of the parties (e.g., the creation of a full function joint venture, as adopted by the European
Competition Commission — see footnote No. 24 below), that is, a cooperation between the parties (once they do not
totally integrate their activities), but with effects of economic concentration specifically in the relevant market where
the new common undertaking operates (since the parties do not compete in this market). Regarding the notion of
“typical economic concentration”, OECD, while examining how different jurisdictions define what transactions fall
within the scope of their merger control, set the “core/fringe” explanation, stating that: “All these differences [...] matter
little for transactions that lie at the core of merger review laws. For example, an outright acquisition of all shares of a
previously independent target will invariably be considered a merger transaction. There would be not much difference
if the acquiring firm obtains an 80% interest rather than 100% ownership of the target, or substantially all of the
target’s assets that are necessary to carry on the target’s business. Merger review laws also would typically apply
when two firms combine previously independent lines of business into a newly formed and jointly controlled entity
that becomes a new market player. But the more one moves from the core toward transactions at the “fringe", the
more apparent the differences among various jurisdictions become” (Policy Roundtables: Definition of Transaction for
the Purpose of Merger Control Review. Available at <http://www.oecd.org/daf/competition/Merger-control-review-
2013.pdf>. Access on February 13, 2017).

” For reference, the Guidelines for the Economic Analysis of Horizontal Concentration Acts issued by SEAE and the
former Secretariat of Economic Law (SDE), according to Joint Ordinance No. 50/2001 (available at
<http://www.cade.gov.br/assuntos/normas-e-legislacao/portarias/2001portariaconjunta50-

1 quia_para_analise_economica_de_atos_de_concentracao.pdf>. Access on February 21, 2017), expressly provided
that “This Guidelines only covers acts of economic concentration. Article 54 of Law No. 8,884/94, however, applies
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With regard to vertical agreements, which include several types of typical commercial
arrangements (such as distribution, supply or licensing agreements), CADE had established in
precedents that they would have the “potential to restrain competition” (and, consequently, be
subject to mandatory filing) if the following requisites were present: (i) existence of exclusivity
arrangement; (ii) duration superior to five years, considering possible extensions; (iii) transfer of
rights over assets relevant from competition standpoint or change in the corporate relationships
between the contracting parties; (iv) impossibility of costless rescindment of the agreement, and/or®
(v) the object of the agreement covers at least 20% of the relevant market.® ¥

With regard to horizontal collaborations, CADE considered them to be of mandatory
notification, since, according to CADE, they would always have the potential to restrain
competition, without any additional requisites demanded.*

However, the definition of transactions subject to mandatory filing in the current Brazilian
Antitrust Law is significantly different from the old one,*? so that CADE’s jurisprudence under the
latter is not perfectly adaptable to the hypothesis of the former. According to Article 88 of the
Brazilian Antitrust Law, only “acts of economic concentration” are subject to prior notification,
as long as the economic groups concerned meet the revenues thresholds.®® In addition, Article 90 of
the Antitrust Law states that:

also for the control of other acts that could limit or otherwise prejudice the freedom of competition, or result in the
domination of relevant markets of goods or services, such as agreements between competitors”.

8 Unfortunately, CADE’s case law was not very clear about whether all of the requisites should be present to give rise to
a duty to file.

® See President Arthur Badin’s vote in Concentration Act No. 08012.000182/2010-71 (notifying parties: Monsanto and
Iharabras), considered of non-mandatory notification by the Tribunal on March 17, 2010.

10 See Commissioner Carlos Ragazzo’s vote in Concentration Act No. 08012.005367/2010-72 (notifying parties:
Monsanto and Dow Agrosciences), considered of non-mandatory notification by the Tribunal on June 23, 2010.

11 For instance, code share agreements between airlines were mandatorily filed to CADE — see Concentration Acts No.
08012.010260/2008-21 (notifying parties: TAM and Pluna), 08012.013004/2007-13 (notifying parties: TAM and
United Airlines), 08012.011318/2007-73 (notifying parties: TAM and TAP), 08012.002635/2010-02 (notifying parties:
Continental Airlines and TAM), 08012.004855/2010-62 (notifying parties: TAM and US Airways),
08012.011050/2011-56 (notifying parties: TAM and Aerovias de Mexico) and 08012.000062/2012-36 (notifying
parties: TAM and Turkish Airlines), all of them approved without restrictions by CADE’s Tribunal. In this sense,
Commissioner Fernando de Magalhdes Furlan’s vote in TAM/TAP, decided on 07.09.2008, mentioned that “There is
some discussion on the need to submit code share agreements to antitrust authorities. [...] SDE, considering SEAE’s
Opinion on the case, opt not to expend greater resources [on this matter] and concluded, conservatively, that the
agreement is of mandatory notification”. In addition, CADE also analyzed other horizontal collaborations, such as
partnerships agreements. In Concentration Act No. 08012.002976/2009-36 (approved without restrictions by the
Tribunal on July 08, 2009), Dow and Syngenta, competitors in seed and agricultural research and development
segments, filed their agreement for conferring reciprocal and non-exclusive licenses for corn production. The
transaction was considered of mandatory filing, based exclusively on the fulfilment of the revenues thresholds by the
parties.

12 Aligned with the implementation of a pre-merger review system, under which the authority’s analysis should be
faster and, therefore, more selective.

13 Article 88 of Brazilian Antitrust Law, as amended by Ministry of Justice/Ministry of Finance Joint Ordinance No.
994/12, it shall be submitted to CADE by the parties involved in the transaction the acts of economic concentration in
which, cumulatively: (i) at least one of the economic groups involved registered gross revenues in Brazil, in the
previous year, equal or superior to R$ 750 million, and (ii) at least another economic group involved registered gross
revenues in Brazil, in the previous year, equal or superior to R$ 75 million.
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For the purposes of Article 88, an act of concentration is carried out when:
I - Two or more independent undertakings merge with each other;

Il - One or more undertaking acquires, directly or indirectly, by purchase or exchange of
stocks, shares, bonds or securities convertible into stocks, or assets, whether tangible or
intangible, by contract or by any other means, the control or parts of one or more
undertakings;

I11 - One or more undertakings merge into another, or

IV - Two or more undertakings enter into an associative agreement, consortium or
joint venture

A reasonable interpretation taken from the combined wording of Articles 88 and 90 above
is that the existence of an economic concentration resulting from the transaction is essential for the
duty to file. In other words, the hypotheses provided for in Article 90 are ways or modes of
carrying out economic concentration, meaning that transactions (mergers, acquisitions of assets or
shares, joint ventures etc.) are only subject to filing if they entail a lasting impact on the market
structure.X* From this standpoint, the merger control performed by CADE could be correctly
considered “exclusively structural” — the genuine “control of concentrations”, as explicitly named
by the current law.°

Therefore, according to such perspective, associative agreements (as well as, logically,
joint ventures and consortiums) will only be subject to merger control if they have a concentrative
impact on the market structure.

However, CADE has, so far, never adopted such perspective. The enactment of the
Brazilian Antitrust Law immediately generated an immense debate regarding the meaning of
“associative agreement”, since it was a vague term that had never been used in Brazilian legislation
before and had neither historic reference in antitrust practice nor represented a typical category of
commercial agreement or transaction.

During the first years of enforcement of the Brazilian Antitrust Law (2012/2013), CADE
indicated that it would interpret “associative agreement” as a broad category that includes all
agreements considered to be notifiable under the old competition law but which did not have a
specific provision in the new law. Therefore, with regard to vertical agreements, CADE explicitly
indicated that it would continue to apply the above-mentioned requisites for mandatory filing

14 The understanding that the hypothesis of transaction described in Article 90 is only subject to filing when they bring
about an economic concentration is already incontrovertibly (and almost “unconsciously””) being made at least in
relation to the hypothesis of Article 90, III (“when an undertaking merger into another one”). It is indisputable that
when an undertaking merger into another undertaking that is subject to the same controlling entity, there is no need to
file the transaction with CADE, regardless of the revenue thresholds. The only logical reason for dismissing the filing
of such transaction under the Brazilian Antitrust Law is the fact that it does not entail an economic concentration.

15 «“Control of concentrations” is the tittle given of the Section of the Brazilian Antitrust Law that governs the merger
review system. Although tittles of sections of law are not legally binding, they are undoubtedly good reference for the
interpretation of the section provisions as a whole.

47



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

established under the former law.'® In addition, CADE understood that “associative agreements”
would also encompass any form of horizontal collaborations not perfectly qualified as a “joint
venture” or a “consortium”.!” Those assumptions were insufficient and questionable, considering
the significant differences between the “legal hypothesis” of the former and the current Antitrust
Law.

The first attempt to define “associative agreements” for the purposes of Articles 88 and 90
came with Resolution CADE No. 10/14, which came into force in January 2015 (but is now
revoked). The rules, however, were not satisfactory and created even further practical difficulties,
as summarized below.

3. Resolution No0.10/14

According to Resolution No. 10/14, any agreement with a term in excess of two years'®
was considered “associative” if there were “horizontal or vertical cooperation or sharing of risk
resulting in interdependence relationship between the contracting parties” (Article 2, caput).

The first Paragraph of Article 2 stated that “there is horizontal or vertical cooperation or
sharing of risk resulting in an interdependence relationship” whenever:

(i) In agreements where the parties are horizontally related (competitors) in the object of
the agreement: the sum of their market shares in the relevant market affected by the
agreement is equal or superior to 20%, or

(if) In agreements where the contracting parties are vertically related in the object of the
agreement: one of them holds at least 30% or more of the relevant markets affected by the
agreement, given that at least one of the following conditions are met: (a) the agreement

16 In Concentration Act No. 08700.009957/2013-69 (notifying parties: Raizen Energia and Novozymes), approved by
the General Superintendence on December 13, 2013, the companies asserted that the notification of the supply
agreement was not mandatory, pointing that the agreement did not allow to infer any associative relationship between
the companies, and required that CADE considered the notification undue. CADE’s GS, however, considered that, in
spite of “the existence of some discussions in CADE’s case law related to the notification of supply agreements,
depending on certain characteristics” (in express reference to Commissioner Arthur Badin’s vote at Concentration Act
No. 08012.000182/2010-71 - notifying parties: Monsanto and Iharabras), “it is worth highlighting that, in all mentioned
precedents, the existence of exclusivity clauses was considered a contractual element sufficient to determine the need to
file”.

17 Under the Brazilian Antitrust Law, code share agreements and other horizontal collaborations continued to be
considered of mandatory notification. See, for instance, Concentration Acts No. 08700.010858/2012-49 (notifying
parties: TAM and American Airlines), 08700.006488/2013-26 (notifying parties: VRG and Alitalia),
08700.009968/2013-49 (notifying parties: VRG, Aerolineas Argentinas and Austral) and 08700.010625/2013-27
(notifying parties: VRG and Air France), all of them approved without restrictions by the GS. In Concentration Act
No. 08700.003536/2013-24, which involved an agreement for the sharing of 4G network infrastructure between
telecoms Claro and Vivo, the GS stated that the transaction was subject to the duty to file since (i) the agency had
already decided on a similar case; (ii) the revenues thresholds were met, and (iii) “as it represents a cooperation
agreement between two direct competitors for the sharing of assets needed to their economic activities and in that, in
thesis, in determined cases, could include restrictive clauses to competition, it demands precaution from the antitrust
authority that should verify, on the merits, if the agreement is capable or not of producing restrictions to competition.

18 The hypothesis of the extension of short-term agreements was also object of Resolution CADE No. 10/14, which
provides that they should be notified if the two years term is reached or surpassed.
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establishes the sharing of revenues or losses between the parties, or (b) an exclusive
relationship is derived from the agreement.

The first difficulty arising from the wording of the Resolution No. 10/14 was the lack of
clarity around the essential elements of the definition of associative agreement, established in the
caput of Article 2 (“horizontal or vertical cooperation or sharing of risk resulting in an
interdependence relationship”). Instead of defining those elements, the first Paragraph of Article 2
in fact created other thresholds.

In practice, any kind of agreement with duration equal or superior to two years was subject
to mandatory filing, provided that the parties met the minimum market share and revenue thresholds
and, in the case of vertical agreements, the agreement sets forth exclusive relationship or mere
sharing of results. Thus, in reality, the presence of ‘“sharing of risks” or “interdependence
relationship” was not truly assessed in order to deduce the need to file.®

Consequently, the definition of associative agreement established by Resolution No. 10/14
resulted in a rather broad and moderate selective notion, as it involves numerous agreements,
including different types of typical commercial contracts, most of them with no major impact on
competition. Moreover, such definition encompassed agreements that clearly did not result in
longstanding and structural change in the relevant markets — in dissent (or, rather, contradiction)
with the spirit of the merger review system under the Brazilian Antitrust Law, which is explicitly
based on the notion of economic concentration.

As a result, the system brought about by the Resolution tended to be excessively costly
both to companies, obliged to bear the non-negligible costs of communicating such agreements to
CADE, and to the agency, which was overloaded with irrelevant transactions, compromising the
efficiency and effectiveness of the structural control as a whole.

Curiously, however, the number of associative agreements filed with CADE since
Resolution No. 10/14 entered into force was much smaller than expected. From January 2015 to
November 2016 (when Resolution No. 10/14 was revoked), only 50 associative agreements were
filed (less than 5% of total transactions filed in the same period), out of which 15 were considered
non-mandatory notification. All other filed agreements were approved without restriction.

It is possible to speculate on the reasons for such a small number of agreements
communicated to CADE, even in face of clearly almost non selective thresholds. Maybe the rule
itself was not totally comprehended by the companies (what is evidenced by the high percentage of
cases where the agreement notified was not considered mandatory — 30%). Notwithstanding that,
this reduced number is not realistic: it is unlikely that in almost two years there have been more
mergers than, for example, supply and distribution agreements containing exclusivity clauses. In
other words, it would not be erroneous to assume that there was significant non-compliance with the
obligation to file associative agreements under Resolution No. 10/14.

Another issue faced was the adoption of the market share criteria as a filter to define
agreements subject to mandatory filing. Measuring market share frequently involves some level of

19 Under Resolution No. 10/14, 15 agreements notified to CADE were considered of non-mandatory file by the GS. In
all the cases, the decision was based on the objective criteria established by the resolution: (i) the inexistence of a
horizontal or vertical relation; (ii) the non-fulfillment of the market share thresholds, and/or (iii) when it refers to a
vertical agreement, the inexistence of clauses that establish exclusive deal or the sharing of revenues and losses.
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uncertainty, since relevant market definitions are many times complex and subject to controversies:
to several markets, there is no consolidated position in CADE’s case law and its delimitation
accepts different methodologies and adaptation over time.

The need to file the renewal of agreements with less than two years term also caused some
debate, being questioned if the effects of the agreements should be suspended during the CADE
analysis period, since the system provides for pre-merger notification. This dynamics is, however,
contrary to commercial practices where the interruption of the activities would incur in serious
losses for the parties.

All those deficiencies distanced the concept brought by Resolution No. 10/14 from the best
practices for the definition of transactions subject to merger review. ICN?° and OECD?! have been
recommending standards for such definition, including that: (i) the criteria should be clear and
objectively quantified; (ii) the information needed for assessing whether the transaction is entitled
to review should be readily accessible to the parties (i.e., available within their normal activities
course), and (iii) it should not imply unnecessary costs with transactions that do not represent
antitrust concerns.

In sum, Resolution No. 10/14 was unclear in many aspects. Under the pre-merger regime
the clarity of whether the transaction should be notified is especially relevant, as the non-
compliance with the duty to file could lead to the application of severe penalties.?? In such context,
the urge for a new concept was blatant, which led CADE to completely reformulate the definition of
associative agreement in the new Resolution No. 17/16.

4. Resolution No. 7/16

After a long and well discussed process, which had the broad participation of the antitrust
community (Public Consultation No. 02/16), Resolution No. 17/16 was finally set forth, defining
new rules for the submission of associative agreements and revoking the former Resolution
No. 10/14.

Under the new Resolution, it shall be considered “associative” any agreement whose
duration is superior to two years and that establish a common undertaking to perform an
economic activity, as long as, cumulatively: (i) it establishes the sharing of revenues and losses in

2 ICN. Recommended Practices for Merger Notification Procedures (2005). Available at
<http://www.internationalcompetitionnetwork.org/uploads/library/doc588.pdf>. Access on February 13, 2017; Defining

“Merger” Transactions for Purposes of Merger Review (2007). Available at
<http://www.internationalcompetitionnetwork.org/uploads/library/doc327.pdf>. Access on February 13, 2017; Setting
Notification Thresholds for Merger Review (2008). Available at

<http://www.internationalcompetitionnetwork.org/uploads/library/doc326.pdf>. Access on February 13, 2017.

21 OECD. Recommendations & Best Practices — Recommendation of the Council on Merger Review (2005). Available
at <https://www.oecd.org/competition/mergers/40537528.pdf>. Access on February 13, 2017; Policy Roundtables:
Definition of Transaction for the Purpose of Merger Control Review (2013). Awvailable at
<http://www.oecd.org/daf/competition/Merger-control-review-2013.pdf>. Access on February 13, 2017.

22 1f filing with CADE is mandatory, the closing (or any act of implementation) of the transaction must wait until
CADE’s final ruling. The violation of this duty (the so-called gun jumping) subjects the parties to the payment of fines
ranging from R$ 60 thousand to R$ 60 million and the declaration of nullity of the acts performed until the moment,
besides the possibility of opening a formal investigation for anticompetitive practice (Article 88, Paragraph 3, of the
Brazilian Antitrust Law).
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the economic activity that constitutes its object; (ii) the contracting parties are competitors in the
relevant market that is the object of the contract. Agreements with duration inferior to two years
or with indeterminate term should be notified only if the two-year period, counted from its
execution, is achieved.

The new Resolution establishes the basis for significant changes in the rules for mandatory
filing of both vertical agreements and horizontal collaborations.

Since Resolution No. 17/16 requires that the parties be competitors in the relevant market
that is the object of the contract, in practice it dismisses the need to file typical vertical
agreements — licensing, supply or distribution agreements, for instance, do not fall within the new
concept. The exclusion of the need to file vertical agreements is not a minor step for CADE.
Actually, it puts an end (or at least intends to) a long-term debate on whether and in what
circumstances vertical agreements must be filed. From now on, a typical vertical agreement will be
subject to CADE’s review only under the perspective of behavioral (or repressive) control, as an
anticompetitive practice, if and when it may have the potential to significantly and unreasonably
restrict competition. This change of approach is in line with most mature jurisdictions, including
the United States and the European Union.2324

As to horizontal collaboration, the concept provided for in Resolution No. 17/16 gives
the basis for the interpretation that rule for mandatory filing only covers agreements that create a
“new common undertaking”, which will perform an economic activity that is different from the
remaining activities of the parent companies (i.e., an entity with an autonomous presence in the
market). In other words, from this perspective, only cooperation agreements that have a
concentrative effect — i.e., which indeed have structural, longstanding impact on the relevant market

23 In both the U.S. and in Europe, there is no legal provision for the prior notification of vertical agreements with no
concentrative effect. The analysis of these kind of agreements by the antitrust authorities occurs only when they may
constitute an anticompetitive practice, under the behavioral control. In the European Commission, special rules to
vertical agreements concerning the sale of all kinds of goods and services (exception made to motor vehicles) were set
by the Block Exemption Regulation, which provides for a presumption of legality: agreements that meet certain
requirements (with no hardcore restrictions and market share cap of 30% for both suppliers and buyers) normally do not
infringe competition rules. This mechanism is distinct from the filing for purposes of merger review (structural control)
—as in force in Brazil under the former competition law — since it refers to an exemption to the applicability of Article
101 (1) TFEU that prohibits agreements that prevent, restrict or distort competition (behavioral control). For reference,
see: European Commission. The competition rules for supply and distribution agreements (2012). Awvailable at
<http://bookshop.europa.eu/en/the-competition-rules-for-supply-and-distribution-agreements-pbKD3211986/>. Access
on February 14, 2017.

24 Horizontal collaboration agreements with no concentrative effect are also not subject to antitrust authorities’ scrutiny
under merger control in those jurisdictions. For this matter, there are guidelines that set standards for the analysis of the
antitrust regularity of such agreements: the Federal Trade Commission (FTC)/ Department of Justice (DoJ)’s Antitrust
Guidelines for Collaboration Among Competitors (available at
<https://www.ftc.gov/sites/default/files/documents/public_events/joint-venture-hearings-antitrust-guidelines-
collaboration-among-competitors/ftcdojguidelines-2.pdf>. Access on February 14, 2017) and the European
Commission’s Guidelines on the applicability of Article 101 of the Treaty on the Functioning of the European Union to
horizontal co-operation agreements (available at <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:52011XC0114(04)&from=EN>. Access on February 14, 2017). In Europe,
concentrative joint ventures (“full function joint ventures”) are subject to merger review, as it consists of a form of
concentration (Article 3 (4) of the European Commission Merger Regulation — Council Regulation No. 139/2004 on the
control ~ of  concentrations  between  undertakings. Available at  <http://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:32004R0139&from=EN>. Access on February 23, 2017).
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by integrating the activity of the parties that is object of the agreement (while the other activities
remain independent) — must be notified under CADE’s merger control.?®

To sum up, although the establishment of a common undertaking to perform an
economic activity always involves collaboration among the parties, not all horizontal
collaboration agreements truly involve establishing a common undertaking to perform
economic activity. In this sense, the Resolution conciliates the concept of associative agreement
with the notion of economic concentration provided for in the Brazilian Antitrust Law.?®

Unfortunately, however, the interpretation adopted by CADE’s Tribunal in the first cases
decided under the Resolution No. 17/16 suggests that, in practice, the assessment of the need to file
horizontal collaborations tends to continue to be based on the past, generic notion of “potential to
restrain competition”, associated with an analysis of only the level of collaboration among the
parties, as described below.

5. First Precedents under Resolution No. 17/16

The first case in which CADE applied the rules set forth in Resolution No. 17/16 was the
Concentration Act No. 08700.008484/2016-25 (ruled by the General Superintendence on January
16, 2017). CADE acknowledged that there was no common undertaking between Medley
Farmacéutica Ltda. (“Medley”) and Aurobindo Pharma Limited (“Aurobindo”), both companies
acting in the sale of pharmaceutical products, with regard to a vertical agreement for the
distribution, license and supply of three generic medical products (not covered by patent rights).
Therefore, the GS concluded that the agreement was not subject to mandatory review.?” The GS

% In the European Union, for instance, a joint venture is defined as an undertaking which is jointly controlled by two or
more other undertakings, encompassing, in practice, a broad range of operations. Therefore, the Commission elected
the requirements that a joint venture must fulfil in order to bring about lasting and structural changes: the joint
control and the structural change of the undertakings. Although in Europe it is necessary to meet the requisite of full-
functionality, which is not needed under the Brazilian current Regulation, the essential idea regarding when cooperation
agreements/joint ventures should be subject to merger review is similar: only undertakings effectively capable of
provoking a change in the market structure should be analyzed under merger control. For reference, see:
European Commission. Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004
on the control of concentrations between undertakings. Available at <http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:095:0001:0048:EN:PDF>. Access on March 03, 2017.

% An example of a transaction notified to CADE that falls within this concept is the creation of an international alliance
between supermarket store groups Dia and Casino for the provision of “on top services” to leading brands consumer
good suppliers (Concentration Act No. 08700.003252/2016-81, approved without restrictions by the GS on August 05,
2016). Those services include the access to database with information about retail consume, intelligence market
services based on the database, marketing and commercial support services executed at each retailer stores, and others.
In this regard, Dia and Casino remain independent in the market for supermarket chains, but create a new common
undertaking for the provision of “on top services”. Another example is the association among the open TV broadcasters
SBT, Record and RedeTV! (Concentration Act No. 08700.006723/2015-21, approved with restrictions by the Tribunal
on May 11, 2016). Its main purpose was to jointly commercialize the transmission (and license of their digital signal)
of contents, TV programs and channels for cable TV providers. Similarly, those activities are not the core business of
the companies, creating, in practice, a new player in the market. The concentrative effect occurs, thus, in the market for
the commercialization of television contents for cable TV providers.

27 In this case, there was also a discussion about which Resolution (No. 10/14 or No. 17/16) to be applied, as the
agreement had been previously notified when Resolution CADE No. 10/14 was still in force, but the Concentration Act
was dismissed due to the parties’ request. In the GS’s decision for the dismissal, the authority also determined that the
agreement should be resubmitted in the event the companies decided to implement the transaction. For this reason,
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stated that the agreement establishes only common obligations for the supply or the resale of
products and that the parties will remain independent — they will not coordinate, totally or
partially, their activities in the market. In practice, the contract would result in an additional
distributor for Aurobindo’s products, without exclusivity. In addition, there were no provisions that
could configure the sharing of risks and results, since the payment for the supply of the products
would be set on usual basis.

With this decision, the GS confirmed the understanding that typical vertical agreements are
not subject to mandatory filing anymore, even if between competitors, since it does not establish a
common undertaking to perform an economic activity.

Later, the GS ruled on Concentration Act No. 08700.000128/2017-44 (approved without
restrictions on January 27, 2017), which involved an agreement executed between Monsanto
Company (“Monsanto”) and Sumitomo Chemical Co. Ltd. (“Sumitomo”) for the collaboration in
developing, registering and commercializing certain herbicide-tolerant seeds and the supply of
flumioxazin based herbicides from Sumitomo to Monsanto. The GS considered the transaction to
be of mandatory notification under Resolution No. 17/16, with no further comments on the presence
of common undertaking or its economic activity.?®

Indeed, in our view, the fact that the parties will integrate their activities of developing,
registering and, most of all, commercializing next generation herbicide-resistant seeds appears to be
sufficient to qualify it as a cooperation with concentrative effects, in line with the new definition of
associative agreement of Resolution No. 17/16, as commented above.

However, in the judgement of Consultation No. 08700.008081/2016-86 (ruled on January
18, 2017), CADE’s Tribunal took a more expansive approach to Resolution No. 17/16. In that case,
Hamburg Stidamerikanische Dampschifffahrts-Gesellschaft KG (“Hamburg Sud”) and CMA CGM
S.A. (“CMA”) asked CADE whether the Vessel Sharing Agreement (“VVSA”) entered into between
them and Nile Dutch Africa Line BV (“NDAL”), all of them competitors in the market for cargo
maritime long distance shipping, constitutes an associative agreement under the Resolution No.
17/16. According to the VSA, as described in the Consultation, the parties would share vessels for
the operation of a determined line: each company should provide a number of vessels and, then,
would be entitled for the uses of a percentage of the spaces in the others’ vessels, proportionally.

Reporting Commissioner Jodo Paulo de Resende concluded that the VSA constitutes an
associative agreement under Resolution No. 17/16, due to the presence of the following four
elements: (i) horizontal relation among the parties; (ii) duration superior to two years; (iif) common
undertaking to perform an economic activity, and (iv) sharing of risks and results.

Medley and Aurobindo filed the agreement with CADE when it was concluded, although, by that time, it did not fall
under Resolution CADE No. 17/16 rules. CADE agreed that Resolution CADE No. 17/16 should prevail.

28 After that, CADE also approved an amendment to an agreement for the supply of clinker cement executed between
InterCement Brasil S.A. and Companhia de Cimento da Paraiba — CCP (Concentration Act No. 08700.000761/2017-32,
approved without restrictions by the GS on February 14, 2017). The amendment was submitted for review due to an
obligation contained in the settlement agreement entered into with CADE under the Concentration Act
No. 08700.003640/2015-81. No reference was made to Resolution CADE No. 17/16.
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In relation to item (iii), the Commissioner focused on the assessment of whether the
rendering of cargo crossing services?® constitutes itself an economic activity, even if only in thesis.
To the Commissioner, although the cargo cross activity is not rendered in isolation, separately in the
market, the assumption that it is possible, even in thesis, to render it separately with economic
purposes (i.e., to obtain profits from this activity) was considered sufficient to meet the
requirements of Resolution No. 17/16.%

By doing so, the Reporting Commissioner avoided the view that, to qualify as
“associative” under the new Resolution, it is necessary that the agreement establishes a common
undertaking with its own economic activity (different from the remaining activities of the parties).
It is worth mentioning that the consultants have expressly affirmed that the VSA involves the
jointly operation of the maritime line, but did not constitute a new business or new undertaking
for the sale or acquisition of goods or services in the market — which was not considered sufficient
for the Commissioner to dismiss the filing.

As to the presence of “sharing of risks”, the Reporting Commissioner understood that:
(a) certain risks and costs were shared — especially those representing “liquid operational
economies”; (b) there were clauses setting preference to stop at terminals owned by any of the
parties, whenever they are available at the ports, and the possibility to redistribute vessel space
among the companies in the event their demand fluctuates, and (c) the operational matters jointly
decided affect all the supply side of the market (as the parties jointly define relevant aspects of the
volume and the quality of the services).

Commissioner Paulo Burnier da Silveira, in a separate vote, also concluded that the VSA is
an associative agreement under Resolution No. 17/16, based mainly on the presence of a
“strengthened collaboration” among the parties resulting from the agreement. According to him,
different from a Slot Charter Agreement (“SCA™),3* which only provides for slot allocation, a VSA
is more legally complex as it entails a distinct level of collaboration among the parties.®?

In summary, in this case, the mere existence of a collaboration among competitors (and not
the presence of any concentrative effects), associated with an assessment of the level (or
complexity) of the such collaboration, was the ground for the conclusion that the requisite of
common undertaking was met.

2 As explained by the consultants, the service for cargo maritime long distance shipping encompasses five steps: (i) the
negotiation with the client; (ii) the placement of the cargo into containers owned by the shipper; (iii) discharging the
container at the port of origin; (iv) the placement into the vessel and the cargo crossing (i.e., the specific transportation);
(v) discharging the container at the final port. The cargo crossing is, thus, only one of those steps (item iv) and is not a
service provided separately by shipping companies.

30 «It does not seen to me unreasonable to suppose that it is possible, in thesis, that a company perform only the cargo
crossing, with its own vessel and crew, and charges a fixed amount from third parties, more specifically cargo transport
dealers, to perform this service, even if this hypothetical company do not come to trade with final clients” (Reporting
Commissioner’s vote, p. 6).

31 Previously, CADE’s Tribunal had already decided that SCAs were not subject to mandatory filing with CADE, under
Resolution CADE No. 17/16 (Consultation No. 08700.006858/2016-78).

32 According to Commissioner Burnier’s vote (p. 40): “In the VSA, the line is jointly operated, while in the SCA there
is only the remunerated assignment of the vessel space, without the need of cooperation to operate a line. Thus, as a
result (the creation of a vessel regular line with weekly frequency between South America’s East Coast and South
Africa’s West Coast), it depends on a cooperation that, in itself, is only possible due to the agreement, it is concluded
that it fits in the concept of common undertaking referred to in Resolution CADE No. 17/2016”.
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6. Conclusion

Since the enactment of the Brazilian Antitrust Law, in 2011, “associative agreements”
constitutes one of the hypothesis of transactions subject to prior mandatory filing, although its
precise meaning has always been far from consensus. Despite CADE has traditionally understood
“associative agreements” as including vertical agreements and horizontal collaborations, the issue
of whether and in what circumstances those contracts deserve the treatment of transactions subject
to structural control (now named “control of concentrations” in the current law) is also a matter of
considerable dispute.

Resolution No. 17/16 brought a new definition that represents significant advance in
relation to the prior Resolution No. 10/14. The most relevant changes are the elimination of the
need to file vertical agreements and the restriction of the duty to file to agreements that create a
common undertaking for the performance of an economic activity for at least two years.

Indeed, vertical agreements are mainly typical commercial agreements, present in
companies’ daily routine, that are unlikely to be relevant under antitrust perspective and, thus,
should not be subject to the “control of concentrations”. With regard to collaboration among
competitors, the new Resolution gives the basis for the interpretation that it only covers agreements
that have also a concentrative effect, i.e., which creates a “new common undertaking” to perform an
economic activity different from the remaining activities of the parent companies.

The first precedents under Resolution No. 17/16 suggest that, although CADE appears to
be committed to the understanding that typical vertical agreements are no longer subject to
mandatory filing, it also tends to apply a broad approach to the new concept of associative
agreement when assessing horizontal collaborations, requiring the filing of agreements that
establish “strengthened collaboration” among the parties, irrespective of the presence of truly
concentrative effects, especially the creation of a new common undertaking with its own economic
activity, separate from the remaining activities of the parties.
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CHAPTER 4 - THE NEW BRAZILIAN GUIDELINES ON HORIZONTAL MERGER
ASSESSMENT

Fabiana Tito

1. Introduction

On July 27, 2016, CADE published the new version of its Horizontal Mergers Guidelines
(Guia de Analise de Atos de Concentracdo Horizontal), also known as ‘Guia H’, whose update had
been in preparation since 2007 and on which public consultations were held last year.

The first version of this handbook, known as ‘Guia SEAE’ and released in 2001, was
developed in partnership with the former Secretariat of Economic Law (SDE) and the Secretariat
for Economic Monitoring (SEAE). At the time, that original set of rules was an excellent
compilation of the best practices in horizontal merger and acquisition analysis, which clarifyed and
systematized CADE’s methodology. Its purpose was to make CADE’s analysis procedures more
transparent and accessible, as well as to help market agents understand the stages, methods, and
criteria adopted by the agency in its analyses.

Since 2001, however, other approaches, rather than those contained in Guia SEAE, have
been discussed and employed in cases analyzed by CADE—very much in line with international
precedents, especially from the U.S. and Europe—providing new insights into merger analysis.
Thus, Guia SEAE gradually became outdated in some respects, and this created the need for its
modernization and alignment with the good practices now prevailing among international antitrust
courts and at CADE in their assessment of merger cases.

After years of discussion and improvement by the agency’s technical members, followed
by comparative analyses with other legal systems—international guideline systems in particular—
the new horizontal merger guidelines (Guia H) were released in 2016. CADE’s Department of
Economic Studies “DEE” was the main drafter, which explains why the new code places
considerable emphasis on economic and quantitative aspects.

Moreover, in line with the best practices adopted overseas, Guia H was based on the new
Brazilian Antitrust Law (Law No. 12,5291/11), which restructured the Brazilian Antitrust
Regulation System and instituted the pre-merger review?! in 2012.

! The new Law introduced four fundamental changes: (i) it redesigned the Brazilian Competition Policy System’s
(BCPS) organization; (ii) it established the mandatory pre-merger notification system; (iii) it made new procedural
provisions regarding the merger review and investigation, as well the adjudication of anticompetitive conduct and, ( iv)
it changed criminal sanctions for anticompetitive conduct. The most important change brought about by the new Law
was the adoption of a pre-merger review system, which instituted a suspensory requirement prior to closing. This new
legal framework altered the dynamics of the antitrust review process not only for the antitrust authority, which must
now adhere to a deadline in merger case reviews, but also for companies, who must factor in the suspension of closing
obligations for the duration of the merger review process. For more details see FARINA, Elizabeth; TITO, Fabiana —
“New year, new law”, Concurrences Review N° 1-2012, February, 2012, Art. N° 41412,
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The new guidelines outline CADE’s jurisdiction over the assessment of horizontal
mergers, reflecting new trends on the matter and bringing significant changes from the previous
edition. These changes include, for instance: the fact that relevant market definition may not have
the preeminence it had before, since alternative analyses can be adopted in parallel when trying to
reach a conclusion in competition assessment; the introduction of new methodological techniques
(counterfactual and simulation analysis, among others); and the inclusion of portfolio power,
potential competition, maverick elimination, and partial acquisition analysis, all of which represent
an important update in merger assessment and deepen the analysis of specific competition barrier
issues.

The purpose of this essay is to emphasize the main aspects of the new horizontal guidelines
and the changes they have brought about for merger analysts. To that end, following this
introduction, a brief comparison between the old (Guia SEAE) and the new regulation (Guia H) will
be drawn in the next section, while the main aspects of and the changes in CADE's new horizontal
merger guidelines will be discussed in the third section, especially with regard to relevant market,
quantitative analysis, and buyer and portfolio power. In the last section, some final considerations
will be presented.

2. The Old Guidelines

The previous Brazilian Merger Guidelines (2001)? were heavily influenced by the 1992
U.S. Horizontal Guidelines®, and their purpose was to lay out the procedures and principles adopted
by SEAE and the SDE in their merger analyses. To serve such a purpose, five main stages of
analysis were stipulated: Stage | - Relevant Market Definition; Stage Il - Market Share Calculation;
Stage Il - Analysis of Probability of Exercise of Market Power; Stage IV - Analysis of the
Economic Efficiencies Generated by the Act; Stage V - Assessment of the Net Effects of the
Merger.

The old guidelines focused primarily on relevant market definition, striving for a definitive
conclusion on the matter. It also recommended the use of market share (setting the 20% threshold as
a “yellow flag” or benchmark) to measure dominance and calculate the possibility of a significant
decline in competition after the merger. As for the assessment of probability to exercise market
power, if the entry proved sufficient, likely, and timely, when subjected to the sequential analysis,
no rivalry analysis was necessary. Over time, these rigid concepts have been loosened, and now a
body of both entry and rivalry evidence must be assessed to determine the likelihood of anti-
competitive effects. More recently, the strict definition of relevant market has been relativized,
especially in markets trading differentiated products, where an accurate market definition is always
more complex and difficult to obtain.

2 CADE — Guia SEAE - Guia para Anélise Econdmica de Atos de Concentracdo Horizontal. Available at (Portuguese
only): < http://www.cade.gov.br/assuntos/normas-e-legislacao/portarias/2001portariaconjunta50-
1 quia_para_analise_economica_de_atos_de_concentracao.pdf > Access on February.24,2017.

3 FTC - Horizontal Merger Guidelines, issued in April 1992 and revised in 1997. Available at <
https://www.ftc.gov/sites/default/files/attachments/merger-review/hmg.pdf > Access on February.24,2017.
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2.1 Motivation behind the new guidelines

A few factors motivated the review of the old set of regulations and the issue of a new one:
(i) the awareness of a mismatch between Guia SEAE and the complex analyses currently
undertaken by CADE; (ii) the need to disseminate the best practices developed and employed by
foreign authorities and international institutions in recent years, and (iii) CADE's effort to make its
activities more transparent, to assist market agents in their interaction with the agency, and to guide
its staff in the analysis of merger cases.

This was because, since Guia SEAE was issued, other methodologies and techniques have
been used in CADE’s merger assessments in an attempt to adjust some aspects of the agency’s
course of action to international court precedents, especially those from the U.S. and Europe. Over
the years, the use of techniques that were not in the old guidelines ultimately rendered the
regulation outdated, even though enforcers continued to follow the same basic structure they
provided. Therefore, they needed an update and an adjustment to the good practices prevailing in
antitrust courts overseas and at CADE.

It took at least seven years of discussion and evaluation for the new guidelines to take
shape. They relied on contributions from several CADE members, particularly from the DEE,
whose many important inputs substantiated the insertion of economic and quantitative
methodologies in the analysis. In addition, comparative analyses with other legal systems were also
made, based, primarily, on international guideline manuals. It is worth pointing out that, in 2010,
the Federal Trade Commission® issued its own new set of guidelines, which, among other changes,
placed less emphasis on the use of strict relevant market definition. This, along with changes in
other jurisdictions, helped CADE develop its new guidelines, which reflects the growing experience
of both agencies.

3. The New Guidelines

The last few years were of extreme relevance for CADE, as it gained distinction for both
modernizing its system and rendering sophisticated analyses, as well as interacting with
international agencies. As a result, Global Competition Review has listed it among the top antitrust
agencies in the world®, behind only the authorities from France, Germany, U.S. (Department of
Justice Antitrust Division and FTC), European Union, Japan, and Korea.

In terms of general antitrust policy, CADE released formal guidelines on gun-jumping in
May 2015, issued additional compliance guidelines last year, and is expected to publish new
regulation on remedies soon.

CADE has increasingly used economic analysis in more complex matters, expanded its
cooperation with foreign authorities in the review of transactions that have an international
component, and introduced new tools and mechanisms that were not commonly seen before.

4 FTC - New Horizontal  Guidelines, issued in  August 2010.  Available at: <
https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf > Access on February. 24,2017.

5> Available at: < http://globalcompetitionreview.com/series/rating-enforcement >. Access on February.24,2017.
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The revamp in its set of regulations was thus needed for the sake of modernization and
alignment with the leading international antitrust practices.

3.1 Comparison Between the Old Guidelines and the New Guidelines

The aspect that stands out the most when comparing the two sets of guidelines, is that the
old one was based on structural analysis, focusing primarily on relevant market definition, which
was the beginning of any competitive assessment. The new regulation, on the other hand, admits
multiple ways to review a merger.

Even though it was referred to as non-binding (Guia SEAE, Paragraph 3), Guia SEAE was
based on procedures, which were outlined in a five-step linear flow analysis (Paragraphs 9 and 25).
Still, in CADE’s unfavorable opinions, which followed the old guidelines' logic, the effects of the
analyzed mergers on economic well-being would not match any of the following scenarios: (i) low
market share in the relevant market; (ii) low probability of exercising market power, or (iii)
existence of compensating efficiencies.

The new guidelines, on the other hand, recommend no strict sequence of steps. If the
analyst of the antitrust body finds there is rivalry in the market, he does not need to discuss or
exhaust the issue of barriers to entry, for example, to decide on the case.

However, and more importantly, while defining the relevant market allows agencies to
identify market participants and measure market shares and market concentration, the accurate
definition is not an end in itself, but rather an instrument to illuminate the merger’s likely
competitive effects. Accordingly, the analysis need not start with market definition, especially in
complex cases (such as those involving differentiated products), where definition plays a tricky role
in those measurements.

Furthermore, other methods could be employed, alternately or cumulatively, such as: (i)
counterfactual and simulation analysis; (ii) assessment of potential competition (which does not
generate HHI variation), and (iii) maverick elimination, to name a few.

3.2 Main Changes

The new guidelines is a lengthy document (59 pages), and it sets out to cover every
possible aspect of competition. It has been structured into the following items: analysis; information
sources; relevant market; concentration levels; unilateral effects; purchasing power; coordinated
effects; efficiency gains; complementary and alternative methods; merger-related reorganization
proceedings; and non-compete clause. It is important to note, however, that the methodology set
forth by the document is not mandatory or binding, nor does it exhaust all possible methods of
analysis available to CADE, which will always decide on a case-by-case basis.

Guia H incorporates the best practices on the subject of competition, including
methodologies adopted in the U.S. and Europe. It also introduces new methods such as the
counterfactual and potential competition analysis, the consideration of companies operating on
different fronts in the same market, and the classic Structure, Conduct and Performance paradigm.
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In addition to that, Guia H® considers aspects relating to non-compete clauses and criteria
pertaining to the analysis of completed mergers in cases where the company is facing
reorganization, including guidance on applying the so-called ‘failing firm defense’, which were not
included in the guidelines’ earlier edition.

Some aspects of the new manual are worth pointing out:

. It is more didactic

. It maintains a focus on classical analysis (five steps), but highlights the existence of
alternative techniques and factors

. It adopts a non-binding methodology, which is based on the best international
experiences, nonetheless

. It focuses on market tests and the various documents and information submitted by
the parties—encouraging them to bring as much information as possible since the
beginning (market studies, surveys, internal projections, business reports, product
positioning, strategic planning, etc.), and

. It focuses less on relevant market definition (which is not an end in itself), stressing
the construction of relevant market scenarios and the use of alternative techniques
instead.

The Guia H proposal is structured in seven chapters. However, although its sections are
arranged in a specific order (as stated in the flow of analysis in Annex | of Guia H), the new
guidelines do not necessarily follow a series of sequential (or mandatory decision) steps as the old
guidelines did. This approach follows a global trend, as also stated in the new FTC’ guidelines.

Although the new guide maintains a focus on classical analysis (five steps), it also
addresses the existence of alternative techniques such as counterfactual and simulation analysis,
among other factors discussed below. That is because market share is not the only instrument to be
used in horizontal concentration assessment.

In the following sections, some critical aspects of the new guide will be shortly discussed.
3.2.1Relevant Market

Defining the relevant market allows agencies to identify market participants and measure
market shares and concentration. However, the new guidelines make it clear that a strict definition
should not be an end in itself, but rather a useful tool in identifying the merger’s likely competitive
effects. That is because evidence of competitive effects can be used in market definition, just as
market definition can be informative about a merger’s competitive effects.

® CADE - Novo Guia de Andlise Horizontal, July 2016. Available at: < http://www.cade.gov.br/acesso-a-
informacao/publicacoes-institucionais/quias_do_Cade/guia-para-analise-de-atos-de-concentracao-horizontal.pdf >
Access on February.24,2017.

" FTC — New Merger Guidelines, p. 4. “These Guidelines should be read with the awareness that merger analysis does
not consist of uniform application of a single methodology. Rather, it is a fact-specific process through which the
Agencies, guided by their extensive experience, apply a range of analytical tools to the reasonably available and reliable
evidence to evaluate competitive concerns in a limited period of time.”
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In its new guidelines, CADE states that an open market definition may be used, especially
when there is low market concentration in all possible scenarios of product and geographic
delimitation. When such is the case, to delimit the relevant market does not bind, both because this
IS a mere instrument of analysis and because the market is dynamic. What’s more, identifying
potential competitive effects involves assessing constraints that are sometimes external to the pre-
defined relevant market.

With regard to assessing relevant market delimitation, the main factors are still related to
demand substitution, which is when the market’s ability and willingness to replace one product by
another in response to a price increase is examined. The main difference from the old guidelines is
that now this has been highlighted and more fully described, with indications as to what should be
observed when assessing this aspect.

Moreover, in line with international practices, CADE favors determining the relevant
market from a demand standpoint and understands that supply-based substitutability considerations
are then complementary in merger analysis.

With regard to assessing the relevant market, the new guidelines acknowledge the use of
quantitative tools, such as critical loss and critical elasticity analysis, to implement the Hypothetical
Monopolist Test. This analysis is designed to determine how much sales have to fall for the
resulting price increase to render a business unprofitable.

Overall, Guia H enhances the concept of relevant market in some respects. For instance, it
indicates more specific methodologies to help determine it, such as the qualitative approach (market
test analysis® or survey research) and the quantitative approach (critical loss analysis®, upward price
pressure test [UPP]°, diversion ratio analysis'!, among others).

3.2.2 Concentration Assessment

Even though the Herfindahl-Hirschman Index (HHI) had been used in CADE’s merger
analyses before, only in these new guidelines was the concept formalized and were the benchmark
values (HHI rule)*? to assess causality and possible competitive issues pointed out.

8 Market test analysis consists in questions sent by the antitrust authority to players and customers of the merging
companies regarding the product or geographic area in an attempt to understand the dynamics of the market at issue.

9 Critical loss analysis is an estimation of how much the hypothetical monopolist’s sales would have to decrease for a 5-
10% price increase in its product to be unprofitable. The critical loss analysis estimates the maximum level to which
sales may fall in response to a price increase while making sure that profits do not decline—this is the point at which
the two effects on profits cancel each other out.

10 The UPP test determines how high price of a good can rise and how low the marginal cost of producing that good can
fall for the merger to be granted on the grounds of overall improvement in market welfare. The UPP test provides an
insight into the effects of substitutions and mergers and is an element in the overall analysis of the market situation. It
may not, however, replace a market definition.

11 Diversion ratio is a basic tool used to simulate the effects of a merger between firms producing differentiated
products, providing a rough estimate of post-merger price. A diversion ratio analysis complements but does not replace
the merger modeling analysis.

2 HHI rules are: (i) non-concentrated markets: those with HHI below 1,500 points; (ii) moderately concentrated
markets: those with HHI between 1,500 and 2,500 points, and (iii) highly concentrated markets: those with HHI higher
than 2,500. In addition to the absolute HHI value, the delta HHI is also used to infer causality nexus—a delta HHI
below 100 points is non-problematic, but one higher than 200 points sounds an alert, depending on the absolute value.
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According to the new guide, the "HHI rule™ as indicative of causal nexus is an initial
assumption, sensitive to other arguments. Therefore, it should be stressed that the HHI rule should
not be used without restriction in markets that are very tiered and scattered.

3.2.3 Quantitative Analysis

The use of quantitative methods in merger assessment is pervasive in the new guidelines. It
spans relevant market definition, introduction of the hypothetical monopolist test (via critical loss
analysis, upward price pressure test [UPP], diversion ratio analysis, or other instrument), and
assessment of the unilateral effects, by means of entry analysis (for which inference econometric
models may be used) or rivalry analysis, when calculating the probability of a price increase with
simulation models or a market share stability/instability test to find how market concentration
develops over time.

As with all economic models, the correct approach depends on the data availability and the
type of industry (homogeneous or differentiated goods) at issue.

As for the counterfactual analysis, valid conclusions can be drawn regardless of its strict
definition of relevant market boundaries or the market share assessment for the agents involved in
the operation. For that, CADE can compare different scenarios for evidence that demonstrates the
competitive effects of the merger under review.

The simulation analysis, in turn, consists in a set of mathematical and econometric models
that simulate the effects of the merger and which may or may not rely on the relevant market
definition. This allows CADE to assess (i) the actual price level and profit margin enjoyed by the
industry or agent in that market; (ii) the fraction of demand diverted to competitors because of price
increases, and (iii) other factors that may have an impact on the level of competition and market
profitability.

3.2.4 Buyer Power and Portfolio Power

Neither buyer power nor portfolio power was explicitly addressed in the old guidelines.
The portfolio power theme is considered in CADE’s analysis either when it is produced by the
merger or when it may hinder the effective entry of new players into the market, reducing their
ability to compete with established rivals or facilitating anticompetitive conduct.

Offering multiple products maximizes a company’s brand exposure, and the larger its
portfolio of products, the more effective its advertising efforts, seeing as, by marketing its brand,
the company automatically promotes all of its products.

The concept of buyer power, in turn, was not addressed as before, since the analysis in
Guia SEAE focused only on mergers between sellers, not on buyer concentration. There was,
indeed, a mention to buyer power as a sign of efficiency when creating compensatory power, but
only in the new regulation was the concept discussed in a little more detail.
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An increase in buyer power could make the merger more likely to result in loss of
competition and even produce monopsony power,

3.2.5 Others

Other topics, such as failing firm defense and non-compete clause, were also formally
addressed in Guia H.

The failing firm defense argument may be used when the applying company is facing a
court-supervised or out-of-court reorganization process. In this case, it was stipulated that it is not
enough to present the argument; CADE must also be notified of the status of all insolvency
proceedings in order to preserve the coherence of government action.

A non-compete clause, for its turn, in order to be valid and have legal effects, must be
collateral (subordinate) and ancillary to the core legal business (capable of producing efficiency
gains that compensate for the imposed competitive constraint).

4. Final Remarks

The present chapter sought to discuss, however briefly, the most important methodological
aspects of the changes made to Brazil’s merger guidelines, and show how the old set (Guia SEAE)
compare to the new one (Guia H).

The new horizontal merger guidelines are markedly different, in that they follow and
reinforce the new trends and best practices that have been adopted internationally. The regulation is
more accessible and transparent than before with regard to the analysis of horizontal mergers or
acquisitions involving competitors.

All of these changes reflect a commendable effort by the Brazilian competition authorities
to create an updated handbook that is in line with internationally recommended merger review
practices.

13 Monopsony power is the buyer’s market power to purchase inputs to the point of partly draining its suppliers’
surplus.
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CHAPTER 5 - EFFICIENCIES ANALYSIS IN MERGER CONTROL IN BRAZIL

Aurélio Santos
Andréa Cruz

1. Introduction

The objective of this Chapter is to assess how the Brazilian antitrust agency (CADE) has
been conducting efficiencies analysis in the review of concentration acts under Law No. 12,529/11,
through a quantitative and qualitative analysis of CADE’s jurisprudence.

Since the introduction of a pre-merger control regime in Brazil by virtue of Law No.
12,529/11, which entered into force on May 29, 2012, CADE’s review has become less
comprehensive in terms of number of transactions reviewed, more expedite and transparent. In
addition, a more sophisticated and rigorous approach is being adopted in connection to more
complex transactions.

In brief, the assessment of CADE’s precedents specifically with respect to consideration of
efficiencies reveals that, in a context of faster and more rigorous merger review, the efficiencies
analysis is usually suppressed and efficiency claims are constantly rejected by the Brazilian agency,
in such a way that the parties’ early engagement in demonstrating them becomes even more
important.

Following this Introduction, Section 2 describes the basic Brazilian rules and guidelines
governing efficiencies analysis in merger control, Section 3 presents an overview of CADE’s
merger review under Law No. 12,529/11, Section 4 contains the assessment of CADE’s
jurisprudence with regard to efficiencies analysis, and, finally, Section 5 presents the conclusions.

2. Basic rules

The rule of reason, which defines the underlying rationale behind the Brazilian merger
control system, is based on the assumption that concentration acts produce, actually or potentially,
both negative and positive effects on competition. Therefore, each case needs to be examined within
its particularities, so that possible anticompetitive effects arising from the transaction should be
analyzed vis a vis its potential efficiencies gains.*

1 SEAE and Secretariat of Economic Law (SDE). Guidelines for the Economic Analysis of Horizontal Concentration
Acts (Joint Ordinance No. 50/2001). Available at:

<http://www.cade.gov.br/assuntos/internacional/legislacao/horizontal merger guidelines.pdf/view>. Access on March
3, 2017 (p. 4).
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Indeed, according to the Brazilian Antitrust Law, a concentration act shall be prohibited if
it results in substantial restriction of competition in the relevant market, unless it:

(1) Increases productivity or competitiveness, improves the quality of goods or services, or
fosters efficiencies and technological or economic development, and

(2) A relevant portion of the benefits arising from the transaction is transferred to
consumers.?

As a matter of reference, a comparative analysis between the current rule and the former
Brazilian antitrust law (Law No. 8,884/94) reveals that CADE’s discretion in the analysis of
efficiencies derived from mergers has increased. This is because, pursuant to Law No. 8,884/94, the
benefits of a transaction could only be accepted as efficiency claims if they were equally distributed
between the parties to the transaction and consumers® while the current law provides that it is only
necessary that a relevant part of such benefits be passed on to consumers.* At least in thesis, this
should have been a factor capable of softening CADE’s analysis with regard to efficiencies, thus
allowing for its recognition more often. However, this does not seem to be the case, as presented in
Section 4.

The Horizontal Merger Guidelines (Guidelines)® is the non-binding manual issued by
CADE, on July 2016, with the purpose of increasing transparency in relation to the methodology
employed by the agency in assessing concentration acts among competitors.® In a nutshell, it
provides that, in a classical approach, CADE’s analysis usually shall encompass the following
steps:

(1) Definition of the relevant market;
(2) Analysis of the level of concentration in the relevant market;
(3) Assessment on the probability of abusive exercise of market power;

(4) In the case of market of inputs, assessment of the buyer power present in the market,
and

(5) Consideration of the efficiencies inherent to the concentration act.

In line with the Guidelines, CADE is neither obliged to follow all the five steps listed
above nor the order in which they are presented — the analysis methodology varies in accordance
with the complexity and the antitrust concerns raised by the specific case under analysis. With
regard to the fifth step above, the Guidelines establish that CADE’s function is to verify whether the
efficiency gains of the transaction outweigh its actual or potential anticompetitive effects. The

2 Article 88, Paragraphs 5 and 6, of Law No. 12,529/11.
3 Article 54, Paragraph 1, 11, of Law No. 8,884/94.

4 CORDOVIL, Leonor et al. Nova Lei de Defesa da Concorréncia Comentada. S3o Paulo: Editora Revista dos
Tribunais, 2011 (p. 214).

5> CADE. Horizontal Merger Guidelines (July 2016). Available at: <http://www.cade.gov.br/acesso-a-
informacao/publicacoes-institucionais/quias_do Cade/quia-para-analise-de-atos-de-concentracao-horizontal.pdf>.
Access on March 3, 2017.

® The Horizontal Merger Guidelines is a second version of the guidelines issued by Joint Ordinance No. 50/2001 (see
footnote 1), pursuant to Law No. 12,529/11.
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Brazilian antitrust authority shall approve only those concentration acts that result in a non-negative
liquid effect on society’s economic welfare.

Although not binding, the Guidelines do foresee certain criteria for the consideration of
efficiencies by CADE. Firstly, especially in cases representing high risks of producing restrictions
on competition, efficiency claims shall only be accepted by CADE if they relate to probable and
timely benefits, that can be tangibly verifiable. In this respect, the Guidelines underline that generic
and/or speculative efficiency claims will not be accepted by CADE. The Brazilian agency shall rely
on predictions based on econometric-, mathematic- or engineering-based models, such as cost
estimates and/or production functions resulting from the transaction.

Secondly, there should be a clear link of causality between the alleged efficiencies and the
concentration act (i.e., the efficiencies shall be specific to the transaction under analysis) — if the
same benefits can be reached by other means less restrictive to the competition, within a time period
inferior to two years, then such benefits should not be considered for the purpose of outweighing
potential anticompetitive damages.

Thirdly and lastly, as provided for by the Brazilian Antitrust Law itself, CADE’s
Guidelines also underline that an important part of the benefits deriving from the transaction must
be profited by the consumers.

With respect to the database necessary, the Guidelines only state that CADE expects the
parties to present, whenever possible, market studies, marketing reports, business plans and other
documents, data, qualitative and/or quantitative studies in connection with the transaction filed,
highlighting that sources and calculation methodologies must always be clearly informed. In a
recent public pronouncement, however, members from the agency have stated that, specifically for
the purpose of providing CADE with subsidies for the analysis of efficiencies linked to the
concentration act, the parties should present technical studies that are as complete as possible as
soon as possible — preferably even before CADE’s formal request.”®

Finally, in relation to what CADE understands as ‘efficiency’, the Guidelines do not go
much further than the Brazilian Antistrut Law, presenting the following examples in a non-
restrictive list: productivity and competitiveness increase, quality improvement of products, product
diversity, and introduction of modern technology. ‘Countervailing power’® and ‘positive

” DANTAS, Iuri. Estudo de eficiéncias agiliza tramite de casos complexos, diz Cristiane Alkmin. Available at
<https://jota.info/concorrencia/estudo-de-eficiencias-agiliza-tramite-de-casos-complexos-diz-cristiane-alkmin-
20102016>. Access on March 3, 2017.

8 In this sense, see an extract of the vote of the Commissioner Crisitiane Alkmin in the Concentration Act
No. 08700.010790/2015-41, approved with restrictions by the Tribunal on July 8, 2016 (Notifying Parties: HSBC Bank
Brasil S.A. — Banco Multiplo, HSBC Servicos e Participagdes Ltda. and Banco Bradesco S.A.): “In fact, my discomfort
in approving any kind of transaction involving the banking sector, when it comes to the four largest Brazilian banks is
so big that — and already imagining that the widely publicized Citibank purchase will soon be brought to this Council —
any acquisition in the banking sector should (...) b. Be notified together with the description of all the efficiencies
inherent to the transaction, in such a way that it would not be possible for the parties to present them gradually. A
second chance for the presentation of efficiencies could be allowed at the stage of the analysis by the General
Superintendence, but, in the Tribunal, no other efficiency claim should be considered anymore, unless otherwise
decided by the Reporting Commissioner” (free translation) (p. 4, paragraph 19).

9 According to the Guidelines, ‘countervailing power’ is the situation in which providers and/or consumers of a certain
product/good or service come together to face a pre-existing market power (p. 42).
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externalities’* are also mentioned as factors that, depending on the case, could be considered as
efficiencies.

3. Overview of CADE’s merger review under Law No. 12,529/11

As a result of the introduction of new mandatory filing thresholds!! by virtue of Law
No. 12,529/11, there has been a significant reduction in the number of transactions submitted to
CADE’s review. While in 2011, 626 transactions were filed with CADE, in 2016, there were only
384 transactions notified to the agency, as shown in the graph below:

Number of filings submitted to CADE

800
700 -

691 684
[a)ds]

600 -

zgg 380 i 406 384
300 -

200 -

100 -

0 - . . . . . .

2010 2011 2012* 2013** 2014 2015 2016

(*) Out of which 138 filed under Law No 12,529/11.

(**) As of 2013, only transactions submitted under Law No. 12,529/11 were
accounted for.

Source: CADE’s 2016 Annual Report (January 2017).

In addition, CADE’s analysis of concentration acts has been more expedite as Law
No. 12.529/11 prescribes maximum deadlines to be observed by the agency.*® The chart below

10 According to the Guidelines, ‘positive externalities’ are the effects arising from a transaction, over which the parties
have no control and which increase the welfare of third parties (p. 47).

1 The Brazilian Antitrust Law provides for pre-merger mandatory filing if the parties involved in a transaction meet the
following revenue thresholds: (i) at least one of the economic groups involved should record gross revenues in Brazil
equal to or in excess of R$ 750 million in the fiscal year immediately before the transaction; and (ii) at least one of the
other groups involved should record gross revenues in Brazil equal to or in excess of R$ 75 million in the fiscal year
immediately before the transaction. The general definition of ‘economic group’ applicable for the purposes of
calculating revenues in Brazil comprises: (i) the controlling entity; (ii) all entities subject to common control, and
(iii) all entities in which any of the companies subject to common control holds, either directly or indirectly, 20% or
more of the total share or the voting capital. Besides that, pursuant to Article 2 of Law No. 12,529/11, a ‘concentration’
shall only be subject to mandatory filing it has actual or potential effects in Brazil.

12 The analysis of concentration acts by CADE shall not take longer than 240 days, extendable up to 90 days, not
renewable (Article 88, Paragraphs 2 and 9, Il, of Law No. 12,529/11). Pursuant to CADE’s Resolution No. 16/16, the
General Superintendence shall issue its final decision regarding transactions subject to the fast-track procedure in 30
days — delays must be duly justified by the GS to the Tribunal and, in that case, the analysis of the delayed transaction
shall become a priority. The deadline is counted as of the notification of the concentration act or its amendment (Article
88, Paragraph 2, of Law No. 12,529/11).
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shows that, in 2016 reviews of transactions under the regular procedure (designed for more complex
transactions from an antitrust standpoint) took on average approximately 74 days and reviews under
the fast-track procedure (for non-complex cases which are less capable of harming competition)
took only 16 days on average:

Average review period

84,7
73,8
B Regular procedure
30,2 277 276 Fast-track procedure
20,5 M Total
I 18 15 I

2014 2015 2016
Year

79

Days

Source: CADE’s 2016 Annual Report (January 2017).

For purposes of comparison, the analysis of a paradigmatic case related to the acquisition
of four iron ore mining companies by Companhia Vale do Rio Doce — CVRD, which was submitted
to CADE’s review under the former regime, took more than five years.!* CADE’s final ruling with
regard to the acquisition of Garoto S.A. by Nestlé Brasil Ltda. was issued almost two years after
filing of the initial submission.4

Furthermore, in the last few years, the Brazilian agency has taken action to increase
transparency and legal certainty in relation to merger control. Notably, CADE issued guidelines
concerning important subjects on this matter’> and promoted public consultations on proposals of
new regulations.®

With regard to the merits of CADE’s analysis, the overall perception of the Brazilian
antitrust community is that the agency has been conducting more rigorous and sophisticated
investigations and economic analysis, particularly in cases that are more complex. At the same time,

13 Concentration Act No. 08012.000640/2000-09, approved with restrictions by the Tribunal on August 10, 2005.
14 Concentration Act No. 08012.001697/2002-89, rejected by the Tribunal on February 4, 2004.

15 Besides the Guidelines, launched on July 27, 2016, CADE also issued the Guidelines for the Analysis of Pre-Merger
Coordination (Gun Jumping) on May 20, 2016.

16 Public Consultation No. 5/14 on a draft resolution regarding the procedure applicable to consultations filed with
CADE (Resolution No. 12/15), Public Consultation No. 1/16 on a draft resolution which introduced the establishment
of a 30 day-deadline for the review of concentration acts under the fast-track procedure (Resolution No. 16/16), Public
Consultation No. 2/16 on a draft resolution which proposed new thresholds for the submission of associative
agreements to CADE’s review (Resolution No. 17/16).
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the standstill obligation creates the necessary incentives for the parties to the transaction to provide
the agency with all the information needed to a deeper and faster antitrust assessment of the case.

Within this context, the assessment of efficiencies poses a greater challenge and
responsibility to the antitrust authority, which has less time to verify if the positive effects claimed
by the parties are actually capable of outweighing potential competition damages. As shown in the
following section, the result is that CADE has been focusing its efforts in identifying potential
negative effects arising from concentration acts and negotiating remedies capable of satisfactorily
addressing them, in such a way that efficiencies analysis are commonly suppressed and efficiency
claims systematically rejected.

4. Assessment of CADE’s jurisprudence with regard to efficiencies analysis

Since the object of this Chapter is to better understand CADE’s analysis of efficiency
claims during the term of Law 12,529/11, our survey encompassed only those concentration acts
reviewed by the CADE under the regular procedure after the entry into force of the Brazilian
Antitrust Law. This is because the consideration of efficiencies is subject to CADE’s attention in
more complex cases that usually involve higher risks of harming competition. Our analysis was
limited to public information available for consultation on CADE’s website.

The chart below summarizes the outcome of all transactions encompassed by the
methodology adopted herein:

CADE’s final ruling on cases subject to the regular procedure

Appraoved without restrictions = 164
80%
Approved with restrictions = 20
B Pending final decision = 14
Dismissed=5

B Rejected =2

Rejected without prejudice = 1

1%

2% 10%
7%

Source: authors.
Methodology: transactions subject to the regular procedure filed with CADE between May 29, 2012 and
February 10, 2017.
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Among the 206 cases analyzed, CADE actually engaged in efficiencies analysis in only 18
of them, as shows the table below:

Efficiencies analysis
Final decision Cases

Yes No
Approved without restrictions 164 4 160
Approved with restrictions 200 11 7
Dismissed 5 1 4
Blocked 2 2 0
Rejected without prejudice 1 N/A
Pending final decision 1407 N/A
Total 206 18 | 171

Source: authors.

Methodology: qualitative analysis of CADE’s final and majority opinion on the case issued between May 29, 2012 and
February 10, 2017.

MIn two of the cases cleared with restrictions, the object of the settlement agreements between the parties and CADE
was dedicated to deal with the failure to comply with the standstill obligation (gun jumping).

) Up to February 10, 2017, the analysis of efficiencies had already been conducted by CADE’s lower unit (General
Superintendence) in five cases and in the other nine cases neither the GS nor the Tribunal had issued a decision.’

More specifically, CADE conducted efficiencies analysis in only 2.4% (4 out 164) of the
cases approved without restrictions, 61.1% (11 out of 18) of the cases cleared with restrictions
(disregarding the cases in which the object of the settlement agreements was exclusively the
occurrence of gun jumping) and 100% (2 out of 2) of the cases blocked included efficiencies
analysis.

Thus, it should be highlighted that CADE rarely conducts efficiencies analysis in cases that
do not encompass potential antitrust damages and that a substantial part (38.9%) of the transactions
involving antitrust concerns (and which, therefore, required the imposition of remedies by the
agency) did not comprise efficiencies analysis.

4.1 Transactions approved without restrictions

As aforementioned, among the 164 transactions approved without the imposition of any
kind of restriction, only four involved efficiencies analysis conducted by CADE. The table below
summarizes the efficiency claims accepted by the Brazilian agency in those cases:

1" CADE is composed by: (i) the Tribunal, integrated by 7 commissioners (one of whom act as chair), responsible for
issuing final decisions on merger review cases that raise competition concerns and investigations regarding
anticompetitive practices, (ii) the General Superintendence, responsible for the initial review of merger cases, issuing
final decisions only when the transaction does not raise competition concerns, and (iii) the Department of Economic
Studies, which provides technical subsidies to the other bodies, when necessary.

70



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

Efficiency claims accepted by CADE Case

Joint venture between the International Retail & Trade
Countervailing power Services Sarl, from Casino Group, and Dia World Trade
for the negotiation of international on top services®®

Granting of Universal Studios Limited’s exclusive rights
on home entertainment equipment, in Brazil, to Sony
Pictures Home Entertainment?®

Costs reduction due to the sharing of the
distribution structures

Term of commitment between TIM Celular S.A.,
Telefonica Brasil S.A. (Vivo), Claro S.A. and Oi Movel
Costs reduction due to the sharing of S.A. for the evaluation of a joint procurement agreement
infrastructure among them that would enable the construction,
installation and non-exclusive transfer of
telecommunications infrastructure in closed spaces®

Scale economies due to the
complementarity of the parties’
activities

Acquisition control of TNT Express N.V. by Fedex
Corporation?

It is interesting to note that the TNT/Fedex case was the only one in which there has been a
quantitative analysis of efficiencies. In the other cases, the analysis was merely qualitative.
Furthermore, in none of the four cases listed above the efficiencies recognized by CADE were
decisive for the approval of the transaction since the agency had already verified that an abusive
exercise of market power was unlikely.

None of the concentration acts reviewed by CADE under the regular procedure since the
enactment of Law No. 12,529/11 had their unconditional approval actually justified by the
efficiencies arising from the transaction. In other words, during this period, CADE has never
considered that potential antitrust damages of a merger could be completely outweighed by the
transaction’s efficiencies.

4.2 Transactions approved with restrictions

Among the cases approved with restrictions (18, disregarding those in which the object of
the settlement agreements was exclusively the occurrence of gun jumping), 11 involved efficiencies
analysis and CADE accepted efficiencies claimed by the parties in only 4 of them, as indicated
below:

18 Concentration Act No. 08700.003252/2016-81, approved by the GS on August 5, 2016.

19 Concentration Act No. 08700.012062/2015-73, approved by the GS on February 12, 2016.
20 Concentration Act No. 08700.010033/2015-77, approved by the GS on December 18, 2015.
2L Concentration Act No. 08700.009559/2015-12, approved by the GS on February 1, 2016.
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Efficiency claims accepted by CADE Case

Joint venture between Saint Gobain do Brasil
Costs reduction due to access to cheaper | Produtos Industriais e para Construcdo Ltda. and
electrical energy, scale economies and increase | SICBRAS Carbeto de Silicio do Brasil Ltda. for

in supply the manufacture of metallurgical silicon
carbide?

Investment plan for the expansion of railway Incorporation of ALL - América Latina

infrastructure (expansion of access to essential Logistica S.A. shares by Rumo Logistica

infrastructure) Operadora Multimodal S.A.%

Logistic gains, costs reduction, investments in

Research & Development and vertical Acquisition of Innova S.A. by Videolar S.A.%*

integration

Positive externalities (development of the | Joint venture between Banco Bradesco S.A.,
Brazilian system for enrollment of good payers | Banco do Brasil S.A., Banco Santander S.A.,
and expansion of the market for the concession | Caixa Econémica Federal and Ital Unibanco
of credit and financial inclusion) S.A. for the creation of a credit bureau®®

These four cases reveal that CADE tends to consider efficiency claims properly
substantiated by the parties, albeit only in qualitative terms, as strong arguments for the approval of
concentration acts, even though they are not sufficient to exempt the imposition of remedies.

In this sense, in the case regarding the creation of a credit bureau among several competing
financial institutions, CADE verified that the positive externalities related to the transaction would
only be possible if the competition concerns identified were duly addressed by the agency.

Likewise, according to CADE, the investment plan presented by the buying group in the
ALL/Rumo case would probably result in positive liquid effects on the competition in the long term.
However, as it consisted of a future and uncertain project, and the scenario at the time of the
antitrust analysis indicated that the concentration act had potential to produce severe competition
restraints, CADE decided that it was the case for the imposition of remedies to address the concerns
identified until the efficiency claims would actually materialize.

Besides that, in some cases, the efficiencies identified during the antitrust analysis can be
helpful for the definition of the best remedies to address the competition concerns derived from the
transaction.

In the Saint Gobain/SiCBRAS case, CADE imposed some conditions for the approval of
the transaction precisely as a way to protect the efficiency gains consistent of increase in supply and
scale economies from the antitrust risks related to the creation of the joint venture. It is worth
noting that, in this case, the agency recognized the efficiency gains related to the transaction, even
though acknowledging that a more detailed description of such gains as well as a rigorous
demonstration of its specificity in relation to the concentration act would be desirable.

22 Concentration Act No. 08700.010266/2015-70, approved with restrictions by the Tribunal on April 13, 2016.

23 Concentration Act No. 08700.005719/2014-65, approved with restrictions by the Tribunal on February 11, 2015.
24 Concentration Act No. 08700.009924/2013-19, approved with restrictions by the Tribunal on October 1, 2014.

%5 Concentration Act No. 08700.002792/2016-47, approved with restrictions by the Tribunal on November 9, 2016.
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Finally, pursuant to CADE, the Innova/Videolar case involved clear efficiency gains, but
there was not enough evidence that such benefits would be passed on to consumers. Recognizing
that the lack of proof in this regard was due to the fact that Videolar could not have access to
Innova’s information due to the standstill obligation, CADE decided that, among other remedies
necessary, Videolar would have to present a plan with a reasonable estimate of the benefits to be
shared with consumers.

4.3 Transactions blocked

In the two cases blocked by CADE during the term of Law No. 12,529/11, the efficiencies
claimed by the parties were entirely rejected by the Brazilian agency. Both these cases are indicated
in the table below together with short extracts from CADE’s rulings that summarizes the reasons
why such efficiencies could not be accepted:

Case Reason for the rejection of efficiencies claims

‘From the calculations presented, the level of efficiencies
necessary for the approval of this transaction is very high, and
there is no assurance that the efficiencies promised may result in
the alleged reduction of marginal cost. Moreover, the Plaintiffs
claimed a series of efficiencies, but they did not show how such
efficiencies affect its cost structure per ton produced, nor how
they would be passed on to consumers’ (free translation)?’

Acquisition of Solvay S.A. by
Braskem S.A.%

‘The alleged improvement of the society’s welfare has not been
proven since it has not been demonstrated that potential gains
would be passed on to consumers. This is because the Plaintiffs
did not prove that the increase in market share would not result
in a simple transfer of revenues between the parties to the
transaction. (...) Therefore, the liquid effects of the present
transaction are negative and they cannot be outweighed by
efficiencies that can be quantifiable, measurable or transferable
to consumers in the relevant markets.’ (free translation)®

Acquisition of Condor Pincéis
Ltda. Tigre S.A.%®

These precedents indicate that CADE tends to be considerably rigid with regard to the
standard of proof required for the acceptance of efficiencies when the concentration act involves
high risks of anticompetitive damages. Notably, it seems that, in these cases, efficiency claims shall
only be accepted by the authority when there is solid quantitative proof of its existence, as well as
strong quantitative evidence of a non-negative liquid effect on society’s economic welfare.

26 Concentration act No. 08700.000436/2014-27, rejected by the Tribunal on November 12, 2014.

27 Vote of the Reporting Commissioner Gilvandro Vasconcelos Coelho de Araujo, paragraph 311, p. 128.
28 Concentration act No. 08700.009988/2014-09, rejected by the Tribunal on September 2, 2015.

2 Vote of the Reporting Commissioner Marcio de Oliveira Junior, paragraph 448, p. 39.
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4.4 Main reasons for the rejection of efficiency claims by CADE

In brief, the main reasons why CADE rejected efficiency claims in the 23 cases in which
the agency conducted efficiency analysis were the following:

(1) Lack of a causality link between the efficiencies alleged by the parties and the
transaction (i.e., absence of specificity in relation to the transaction);*

(2) Lack of proof that the efficiencies would be passed on to consumers;!
(3) bsence of quantification of the efficiencies claimed;*?

(4) Unilateral presentation of efficiencies (no appropriate reference to sources and
methodologies);*

(5) No indication of the period necessary for the efficiencies claimed to be reached;*
(6) Future and uncertain businesses plans,® and

(7) Percentage of efficiencies inferior to the level necessary to neutralize pressures of price
H 36
increase.

5. Conclusions

CADE’s review of concentration acts has become more expedite, transparent and also
more sophisticated from an economic perspective. Furthermore, CADE has adopted a very rigorous
approach when it engages in efficiencies analysis and the standard of proof tends to be higher as
antitrust concerns are greater. From the parties’ standpoint, producing quantitative proof of
efficiency gains can be expensive and risky, as it may depend on commercially sensitive
information of the other party to the transaction and, therefore, trigger inquiries related to the
occurrence of gun jumping.

30 Concentration Act No. 08700.003462/2016-79, approved with restrictions by the Tribunal on September 14, 2016;
Concentration Act No. 08700.010688/2013-83, approved with restrictions by the Tribunal on August 20, 2014, and
Concentration Act No. 08700.006567/2015-07, approved with restrictions by the Tribunal on December 9, 2015.

31 Concentration Act No. 08700.003462/2016-79, approved with restrictions by the Tribunal on September 14, 2016;
Concentration Act No. 08700.006567/2015-07, approved with restrictions by the Tribunal on December 9, 2015;
Concentration Act No. 08700.009988/2014-09, rejected by the Tribunal on September 2, 2015; Concentration Act No.
08700.000436/2014-27, rejected by the Tribunal on November 12, 2014, and Concentration Act No.
08700.001437/2015-70, approved with restrictions by the Tribunal on November 25, 2015.

32 Concentration Act No. 08700.001437/2015-70, approved with restrictions by the Tribunal on November 25, 2015,
and Concentration Act No. 08700.009988/2014-09, rejected by the Tribunal on September 2, 2015.

33 Concentration Act No. 08700.009988/2014-09, rejected by the Tribunal on September 2, 2015, and Concentration
Act No. 08700.006567/2015-07, approved with restrictions by the Tribunal on December 9, 2015.

34 Concentration Act No. 08700.009988/2014-09, rejected by the Tribunal on September 2, 2015.
3 Concentration Act No. 08700.006723/2015-21, approved with restrictions by the Tribunal on May 11, 2016.

3% Concentration Act No. 08700.010790/2015-41, approved with restrictions by the Tribunal on July 8, 2016;
Concentration Act No. 08700.009363/2015-10, approved with restrictions by the Tribunal on May 11, 2016, and
Concentration Act No. 08700.001437/2015-70, approved with restrictions by the Tribunal on November 25, 2015.
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In this context, both CADE and the parties to the transaction have strong incentives to start
the negotiation of remedies without resorting to efficiencies analysis, as it is not a mandatory step of
the antitrust analysis.

Nonetheless, the figures presented above show that even when a concentration act involves
serious risks of harming competition, CADE is receptive to consider efficiency claims on a
quantitative and/or qualitative basis as arguments favorable to the approval of the transaction and as
important references for the purpose of designing the best remedies to address antitrust concerns at
stake.

Therefore, in conclusion, it is advisable that the parties to more complex transaction
present studies concerning the efficiencies linked to the concentration act, pursuant to CADE’s
Guidelines, as soon as possible. Efficiency claims shall be carefully described in the notification
even if deprived of further quantitative analysis — as previously seen, even qualitative arguments
shall be considered by CADE and positively impact the antitrust analysis conducted by the agency.
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CHAPTER 6 - WHAT TO EXPECT [OR TO AVOID] WHEN YOU ARE EXPECTING:
GUN JUMPING ISSUES AND CHALLENGES OF A PRE-MERGER CONTROL REGIME

Cristianne Saccab Zarzur
Leonardo Rocha e Silva
Marcos Pajolla Garrido

1. Introduction

When Law No. 12,529/11 came into full force and effect, on May 29, 2012, companies
doing business in Brazil were naturally concerned about the implementation of a pre-merger control
regime by CADE. Those concerns revolved not only around CADE’s ability to review transactions
at a reasonable clip, but also around the measures that could be taken and the information that could
be shared with the other party of the deal until CADE was able to approve it.

After almost 20 years since the enactment of Law No. 8,884/94, the business community
got used to the post-merger control regime in Brazil, which allowed a transaction to be closed
before CADE’s approval. In this context, rare discussions on the boundaries to be observed before
CADE’s approval for deals were held. The introduction of a pre-merger control regime, following a
trend well established in most mature jurisdictions worldwide, was certainly the most important
change introduced by the 2011 Brazilian Antitrust Law. On the authorities’ side, this change
represented new important challenges: How to deal with gun jumping issues? How to make sure
that the companies involved in mergers, acquisitions and joint ventures would be able to avoid
conducts that could be viewed as prohibited before consummation of the deals?

This chapter aims at evaluating how CADE has been dealing with gun jumping issues
since the 2011 Brazilian Antitrust Law came into force. Section 2 addresses the legal aspects of the
pre-merger review system and the general rules created to impede gun jumping in Brazil. Section 3
details the gun jumping guidelines issued by CADE after some investigations were conducted in
this regard. Section 4 analyzes landmark decisions rendered by CADE in connection with some
cases in which gun jumping issues where raised. Those sections will take us to the main conclusions
and lessons learned during this initial period of implementation of the pre-merger control system,
by CADE, hinting at the measures and conducts that companies doing business in Brazil should
avoid before getting approval for their deals by CADE (Section 5).

2. Pre-merger control system and gun-jumping issues: general rules

The Brazilian Antitrust Law (Article 90) sets forth that a given transaction constitutes a
concentration act and, as such, may be subject to pre-merger review when:

i there is a merger between two or more previously independent companies;

i there is a direct or indirect acquisition, by one or more companies, of control or parts
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of one or more companies, through purchase or leasing of shares, membership units,
convertible securities, tangible or intangible assets, or by means of any kind of
agreement;!

ili one or more companies absorb another company or companies; and

iv  two or more companies enter into an associative agreement,? consortium or joint
venture® (except when intended for participation in bidding procedures opened by the

direct or indirect government authorities and for execution of the ensuing contracts).

The transactions indicated above must be notified and submitted to CADE’s prior approval
whenever they meet the following cumulative thresholds:*

i at least one of the economic groups® involved in the transaction registered gross
revenues or volume of businesses in Brazil equal to or exceeding BRL 750 million in
the fiscal year preceding the transaction, and

ii at least one of the other economic groups involved in the transaction registered gross
revenues or volume of businesses in Brazil equal to or in excess of BRL 75 million

in the fiscal year preceding the transaction.

The main change in the merger review scenario was introduced by Article 88, Paragraph 3,
of the Brazilian Antitrust Law, as further detailed by Articles 108 and 112, of CADE’s Internal
Regulations. Accordingly, transactions that are subject to mandatory filing with CADE cannot be
consummated until the authorities render a final decision,® on pain of breaching the law and
incurring in the so-called gun jumping.

! Resolution CADE No. 2 provides for certain exceptions regarding the acquisition of shareholding interest,
subscription of securities convertible into shares, and public offers of securities convertible into shares.

2 Resolution CADE No. 17 regulates the events for notification of associative agreements.

3 According to the Brazilian Antitrust Law, acts intended for participation in bidding procedures opened by the direct or
indirect government authorities and for execution of the ensuing contracts are not deemed concentration acts, and
therefore are not subject to mandatory filing.

4 The threshold values were adjusted under Article 1 of Interministerial Ordinance No. 994/12.

5> According to Resolution CADE No. 2, for purposes of calculating revenues, an economic group means: (i) companies
under common control, either internal or external; and (ii) companies in which any of the companies dealt with in item i
owns, directly or indirectly, at least 20% of the capital stock or voting capital. For investment funds, the analysis should
encompass: (i) the economic group of each shareholder that directly or indirectly holds at least 50% of the shares in the
fund involved in the deal, whether individually or through any type of shareholders’ agreement, and (ii) the companies
controlled by the fund involved in the deal as well as those in which such fund directly or indirectly holds an ownership
interest equal to or higher than 20% of the capital stock or voting capital. The gross revenues registered by an economic
group are the sum of the entire gross turnover of such entities (and not pro rata) in the year preceding the transaction.

® For transactions cleared by the General Superintendence, CADE’s Internal Regulations also provide for a 15-day
waiting period after the decision is rendered, which is the term for third-party appeals or requests for review by the
Tribunal.
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CADE’s Internal Regulations’ establish that the parties to a reportable transaction must
keep the physical structures and competitive conditions unchanged until CADE’s final decision.
CADE’s Internal Regulations also prohibit transfers of assets or any influence of one of the deal
parties over the other, as well as any exchange of competition-sensitive information not strictly
necessary for execution of the formal binding instrument between the parties. This is meant to
prevent possible irreversible losses to the market, thus preserving the public interest.

The wording in both the Brazilian Antitrust Law and CADE’s Internal Regulations
concerning practices that could or could not be considered a violation, however, is not specific as to
determine which acts could be materially interpreted as consummation of a transaction. Thus,
companies negotiating concentration acts in Brazil were exposed to a significant degree of
uncertainty as to what type of information could be exchanged during negotiations and which acts
could be carried out without being considered gun jumping. These concerns became much more
relevant in light of the sanctions legally imposed for breaching the law.

Penalties for gun jumping practices in Brazil comprise fines ranging from BRL 60,000 to
BRL 60,000,000, in addition to possible annulment of the acts performed by the parties before
obtaining CADE’s approval and commencement of an administrative investigation into potential
anticompetitive conducts. Such penalties may be imposed by CADE at its own discretion, taking
into consideration such aspects as the parties’ good-faith, the extent of competitive harm, the
parties’ economic capacity, among others.

In view of the broad terms of the rules introduced in 2012, considering the peculiarities of
the companies’ needs when doing business in Brazil, and also due to the uncertainty in relation to
the need to notify some transactions that were not reportable in the previous regime, CADE had
soon to deal with gun jumping issues. As it will be further addressed below, from 2013 to 2015,
CADE’s General Superintendence identified gun jumping issues in five cases and decided to enter
into settlement agreements with the companies involved. Under such settlement agreements,
companies decided to pay contributions to CADE, after acknowledging that they had taken
measures that were not allowed before obtaining CADE’s approval for their deals.

In June 2015, aiming at providing more legal certainty to investigations on gun jumping
issues, CADE issued Resolution No. 13, which sets forth specific administrative proceedings to
scrutinize (1) reportable transactions that have been filed and were consummated before CADE’s
clearance, and (ii) reportable transactions that have not been filed and were consummated before
CADE’s clearance. Almost simultaneously, in May 2015, CADE launched the gun jumping
guidelines (“Gun Jumping Guidelines”)® as a means of reducing conceptual uncertainties by laying
down specific rules to prevent gun jumping practices. The main provisions of the Gun Jumping
Guidelines will be detailed below.

7 Article 108, Paragraph 2.

8 CONSELHO ADMINISTRATIVO DE DEFESA ECONOMICA — CADE. Guia para anélise da consumacao prévia
de atos de concentracéo. Available at http://www.cade.gov.br/acesso-a-informacao/publicacoes-
institucionais/quias_do_Cade/gun-jumping-versao-final.pdf (original Portuguese version); and at
http://en.cade.gov.br/topics/publications/quidelines/quideline-gun-jumping.pdf (English version). February 16, 2017.
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3. The Brazilian Gun Jumping Guidelines

The Gun Jumping Guidelines document is essentially divided into three sections: (i) details
of activities considered to be gun jumping practices; (ii) procedures that may mitigate gun jumping
risks, and (iii) penalties, which essentially resembles the wording of the Brazilian Antitrust Law.

3.1 Gun jumping practices

The first section of the Gun Jumping Guidelines divides the activities related to
concentration acts that may raise certain concerns into three main groups: (i) exchange of sensitive
information between market players; (ii) definition of contractual clauses that govern the
relationship between market players, and (iii) activities carried out by the parties before and during
implementation of the concentration acts.

3.1.1.Exchange of sensitive information

As for the first group, the authorities seek to prevent that commercially and competitively
sensitive information be exchanged between the deal parties before antitrust approval. CADE
recognizes that any pre-merger negotiation does imply a certain level of interaction between the
parties, but defends that the extent and degree of such interaction should be carefully evaluated vis-
a-vis the deal that is being negotiated.

According to the Gun Jumping Guidelines, competitively sensitive information relates to
specific data about costs; capacity level and expansion plans; marketing strategies; product pricing
(prices and discounts); main customers and secured discounts; payroll; main suppliers and
contractual terms and conditions for the supply; non-public information about trademarks, patents
and research & development; future acquisition plans; and competitive strategies.

3.1.2.Contractual Clauses

The second group focuses on the content of the rules that will govern the relationship
between market players before a final decision is rendered by CADE. Again, it aims at maintaining
the highest level of independence between the parties (and, by extension, the competitive
environment as intact as possible).

Contractual provisions that may lead to gun jumping issues, as provided by the Gun
Jumping Guidelines, include: full or partial advance payment of non-reimbursable consideration
(except for typical down payments in business transactions, deposits in escrow accounts, or clauses
dealing with break-up fees); clauses establishing that the contract effective date precedes its closing,
implying some interaction between the parties; prior non-compete obligations; clauses providing for
direct influence of one party on the strategic and sensitive business aspects of the other (such as
prices, clients, commercial policies and other aspects that do not reflect a mere protection of the
investment); as well as any clauses establishing activities that cannot be reversed at a later time or
whose reversal would require significant expenditures.
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3.1.3. Activities prior to clearance

The third and last group deals with activities performed by the parties before and during
implementation of the transaction and that could be understood as total or partial consummation of
the deal without prior clearance by CADE. In this specific regard, the Gun Jumping Guidelines
document illustrates certain practices that could raise higher concerns: receipt of profits or other
payments related to the other party’s performance (ear-outs); transfer and/or usufruct of assets in
general (including voting securities), exercise of voting rights or relevant influence over the other
party’s activities; development of joint sale or marketing strategies for products, characterizing joint
management; integration of sales force; exclusive licensing of intellectual property to the other
party; joint development of products; nomination of members for decision-making bodies, and
interruption of investments.

3.2 Mitigating the risks

The Gun Jumping Guidelines document presents the main measures that companies could
take to mitigate risks related to prohibited anticipatory practices. The recommendations -- which are
quite common in other jurisdictions as well -- involve:

i adopting an antitrust protocol, whereby specific procedures to be followed by the
parties are detailed until a final decision is rendered by CADE;

il establishing clean teams and/or executive committees to deal with information that
will be exchanged in connection with the concentration act;

iii  setting up the clean team as the only point of contact between the parties, and laying
down an exclusive method for exchanging information;

Iv ensuring a confidentiality commitment by members of the clean team and of the
executive committee;

v guaranteeing that commercially and competitively sensitive information received by
the clean team is disclosed to the executive committee on an aggregate and/or
historical® basis, and only to the extent strictly necessary for a seasoned decision about
the negotiations;

vi monitoring the discussions held by members of the executive committee about the
transaction (parlor room), in order to ensure that no sensitive information is disclosed

nor measures are adopted to interfere in each party’s ordinary course of business.

% The Gun Jumping Guidelines document recommends a period of at least three months from its occurrence.
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3.3 Penalties

Finally, the Gun Jumping Guidelines document reiterates the penalties set out in the
Brazilian Antitrust Law, and establishes that the application of monetary penalties (fines) will take
into consideration the status of the transaction (whether and when it was notified and
consummated), the nature of CADE’s decision (rejected, or cleared with or without restrictions), the
existence of horizontal overlaps or vertical integration between the parties, and their respective
economic conditions. Further investigations may also be carried out by CADE to evaluate whether
possible anticompetitive conducts arise from the post-merger integration of structures, while the
annulment of acts performed by the parties may also be declared, depending on the severity of
circumstances involving the conduct.

4.  Selected cases involving gun jumping

As mentioned, since the Brazilian Antitrust Law came into effect almost five years ago,
CADE has had the opportunity to examine some cases in which gun jumping issues emerged. Some
of those cases definitely served as grounds for certain statements made by CADE in its Gun
Jumping Guidelines. In this context, recent precedents do provide important additional clarifications
on how the authorities interpret the companies’ conducts and apply the specific provisions dealing
with gun jumping.

It seems fair to state that the leading case related to gun jumping practices in Brazil is
OGX/Petrobras,'® which essentially involved the acquisition, by OGX, of a 40% interest held by
Petrobras in a concession agreement for exploitation, development and production of oil and gas. In
its decision rendered in August 2013, CADE held that the agreement between the parties came into
effect immediately after its signing, thus before CADE’s approval. According to CADE, the
agreement allowed the exchange of sensitive information between the companies; OGX participated
in the decisions to be taken by Petrobras relating to the concession agreement; and OGX took part
in meetings to discuss technical and operational aspects of the concession. Further, the agreement
failed to establish that antitrust approval was a condition precedent to the closing. On the merits, the
transaction was cleared. However, a BRL 3 million contribution had to be paid by the parties, which
also had to acknowledge the gun jumping practice.

After OGX/Petrobras, CADE ruled on other cases!! involving alleged gun jumping
practices, and the main conclusions issued by the authority were compiled in the Gun Jumping

10 Concentration Act No. 08700.005775/2013-19. Notifying Parties: OGX Petréleo e Gas and Petrdleo Brasileiro S.A..
Settlement agreement approved by the Tribunal on August 28, 2013.

11 Concentration Act No. 08700.008289/2013-52. Notifying Parties: UTC Oleo e Gas S.A. and Aurizonia Petréleo S.A.
Settlement agreement approved by the Tribunal on February 5, 2014; Concentration Act No. 08700.008292/2013-76.
Notifying Parties: Potidleo S.A. and UTC Oleo e Gés S.A. Settlement agreement approved by the Tribunal on February
5, 2014. Concentration Act No. 08700.002285/2014-41. Notifying Parties: FIAT S.P.A. and Chrysler Group LLC.
Settlement agreement approved by the Tribunal on May 14, 2014. In Petrobras/Total E&P (Concentration Act No.
08700.007899/2013-39 — Notifying Parties: Petréleo Brasileiro S.A. and Total E&P do Brasil Ltda.), CADE concluded
that no gun jumping practices occurred and the transaction was approved by the Tribunal on April 9, 2014. In
JBS/Tramonto, the parties contended that an antitrust filing was not mandatory in the context of a rental agreement
involving cold storage facilities. CADE disagreed, ordered a merger notification, and imposed a fine for consummation
of the transaction prior to antitrust clearance amounting BRL 388,718.45 (Procedure to Investigate Concentration Act
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Guidelines. Within this context, CADE has held that the following acts constitute gun jumping if
performed prior to antitrust clearance:

. Payment of the price, since it would alter the competitive dynamics amongst the
parties in terms of profits and obligations;

. Effective participation of one party in the decisions to be taken by the other party,
such as consolidation of management or interference in operational activities;

. Joint presentation of the companies before the public as if they were already one;
. Press releases to the media and investors publicizing the deal closing/consummation;
. Participation by the acquirer in the target company’s costs and results;

. Sharing of information and decision-making power with regard to commercially and
competitively sensitive matters;

. The absence of a clause in the agreement indicating that CADE clearance is a
condition precedent for closing of the deal.

After the Gun Jumping Guidelines document was launched in 2015, and clearer
recommendations to the parties involved in a transaction were thus in place, CADE ruled on three
concentration acts that are worth mentioning here, since they provide additional clarification about
the authoriy’ understanding.

In Reckitt/Hypermarcas,*? related to the acquisition of Hypermarcas’ Brazilian condoms
and lubricants business by Reckitt, the General Superintendence held that the parties incurred in
gun jumping, because of a 20% down payment made by Reckitt. The Tribunal, however, disagreed
with such view and ruled that the down payment was typical of businesses transactions and
proportional in that specific case,'® thus falling into the exceptions provided by the Gun Jumping
Guidelines. In addition, the Tribunal concluded that down payments and break-up fees could
coexist in the same agreement and even compensate each other if the transaction under analysis
were eventually rejected. However, the Tribunal was emphatic in the sense that such provisions
should be taken as an exception to the general rule that prohibits advance payments prior to
CADE’s clearance.

No. 08700.007160/2013-27 — Parties: JBS S.A., Tinto Holding Ltda., Unilav Industrial Ltda., Flora Produtos de Higiene
e Limpeza Ltda. and Tramonto Alimentos S.A., judged by the Tribunal on August 17, 2016). In Goias Verde/Brasfrigo,
CADE also ordered the deal notification after press releases about its content, ultimately concluding that the parties
consummated the transaction before antitrust clearance (Concentration Act No. 08700.010394/2014-32. Notifying
Parties: Goias Verde Alimentos Ltda., Brasfrigo Alimentos Ltda. and Brasfrigo S/A. Settlement agreement approved by
the Tribunal on April 22, 2015). In GNL/Gasmig, the transaction was filed with CADE almost one year after signing,
and the authorities concluded that consummating acts, such as payments and rendering of services, were practiced
before antitrust clearance (Concentration Act. No. 08700.000137/2015-73. Notifying Parties: GNL Gemini
Comercializagdo e Logistica Ltda. and Companhia de Gas de Minas Gerais. Settlement agreement approved by the
Tribunal on June 24, 2015).

12 Procedure to Investigate Concentration Act No. 08700.005408/2016-68. Parties: Reckitt Benckser (Brasil) Ltda. and
Hypermarcas S.A.. Shelved by the Tribunal on August 17, 2016.

13 The Reporting Commissioner of the case mentioned that CADE should not establish a fixed amount for down
payments, on grounds that each case has its own specificities.
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The second case, Technicolor/Cisco,* referred to the acquisition of Cisco’s customer
premises equipment (CPE) business by Technicolor, within a global transaction. The transaction
was globally consummated made without CADE’s approval, but the parties did inform CADE
about the closing, arguing the urgent need to implement the deal and the absence of negative
impacts on the Brazilian market. A specific aspect in this regard is that the Tribunal was called to
voice its formal opinion on carve-out agreements, in which a jurisdiction (pending antitrust
clearance) would be insulated from other markets to allow partial closing. The Tribunal rejected
said arguments and stated that most competition agencies worldwide are reluctant to accept carve-
out agreements to exclude or even mitigate gun jumping practices, considering the uncertainty of
their effectiveness (especially regarding all the difficulties to control/impede the exchange of
sensitive information). In other words, according to CADE’s ruling, the parties should have awaited
until CADE’s approval and a carve-out agreement would not prevent the gun jumping
characterization. A settlement was then negotiated between the Tribunal and the parties, ultimately
resulting in the highest financial contribution in the context of gun jumping practices so far, BRL 30
million.

Finally, in Blue Cycle/Shimano,’® which referred to formation of a joint venture for
exclusive distribution of Shimano’s cycling products in Brazil, the Tribunal for the first time
applied the annulment provision envisaged in Article 88 of the Brazilian Antitrust Law. Even
though the transaction itself was not voided, the Tribunal imposed such sanction on the supply
agreement associated with the joint venture until a final decision on the merits were ultimately
issued.

5. Conclusion: Important Dos and Don’ts until clearance by CADE

After almost five years since the Brazilian Antitrust Law came into effect, CADE has
indeed gone a long way in its efforts to identify what would constitute gun jumping and, thus, dispel
the overall feeling of uncertainty by the parties to a deal.

In this regard, and following the criteria reflected by the Gun Jumping Guidelines, there
are three main phases that should receive more attention by the parties to avoid possible gun
jumping infringements:

i Negotiations preceding the deal: during this phase it is important to ensure that any
sensitive information to be exchanged by the parties is carefully evaluated and a
protocol used to prevent possible misuse;

il Drafting of contracts: during this phase, in addition to the exchange of information
issue, the parties should ensure that clauses are written in such a way that no

interference between them is allowed until CADE’s clearance.

14 Concentration Act No. 08700.011836/2015-49. Notifying Parties: Technicolor S.A. and Cisco Systems, Inc.
Settlement agreement approved by the Tribunal on January 20, 2016.

15 Procedure to Investigate Concentration Act No. 08700.002655/2016-11. Parties:Blue Cycle Distribuidora S.A., RR
Participacfes S.A., Douek Participagdes Ltda. and Shimano Inc. Settlement agreement approved by the Tribunal on
July 27, 2016.
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iii  After signing, before clearance: during this phase, and also in addition to the exchange
of information issue, the parties should maintain their respective ordinary course of
business without any influence by any of them over the others.

Obtaining prior approval for a concentration act under the mandatory filing regime is
crucial to avoid irreversible losses to the market and to consumers. Therefore, if, on one hand, the
parties should ensure that the market conditions are maintained in the meantime, then, on the other
hand, the authorities should engage their best efforts to assure that an accurate analysis is carried
out and a final decision is rendered in due time. CADE has definitely made very good progress in
this area, as the guidelines and decisions in the cases mentioned here have shown.
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CHAPTER 7 - CARVE-OUT ARRANGEMENTS IN CROSS-BORDER TRANSACTIONS
AND BRAZIL’S MERGER CONTROL AFTER CISCO/TECHNICOLOR

José Carlos Berardo
Paulo Eduardo Lilla

1. Introduction

Cross-border transactions subject to multiple merger control regimes are usually complex
and involve a great deal of planning and coordination of filings in different jurisdictions, to ensure a
smooth review process and clearance within a reasonable timeline. Considering the great number of
countries with merger control systems with suspensory regimes, multijurisdictional merger filings
might prove to be difficult to coordinate, especially with respect to timing of closing.

One of the questions that often arises when planning or coordinating multijurisdictional
merger filings is whether the parties could close the transaction in jurisdictions where clearance has
already been granted without engaging in gun jumping (early consummation of a transaction before
clearance) in jurisdictions where approval has not yet been granted. To what extent would a local
antitrust law with pre-merger control rules allow consummation of a cross-border transaction
abroad before the elapse of the waiting period locally?

Accepted by some national antitrust laws, carve-out arrangements are sometimes appointed
by practioners as an alternative to mitigate gun jumping risks in multi-jurisdictional filings. These
arrangements — when acceptable — enable parties to isolate the effects of the closing of a global
transaction in jurisdictions where clearance has already been granted, thereby eliminating the risk of
gun jumping in those ones where approval is still pending.

However, there is a wide reticence and suspicion of foreign antitrust authorities with regard
to the use of carve-out agreements in the control of international mergers. Even in jurisdictions
where these arrangements are accepted, there are strict requirements that must be met in order to
carve-out the local assets from the global deal without infringing suspensory rules.

In Brazil, the issue was subject to CADE’s analysis in the Cisco/Technicolor merger case.
On January 20, 2016 CADE’s Tribunal fined Cisco Systems Inc. and Technicolor S/A for gun
jumping in an amount of R$ 30 million; in its decision, CADE expressly rejected so-called “carve-
out agreements”. Although the parties had entered into a carve-out arrangement to exclude the
effects of the closing in Brazil, the authority found that this arrangement was not sufficient to avoid
gun jumping. In CADE’s view, contractual arrangements intended to isolate the effects of the
closing of a cross-border transaction in other jurisdictions, while the Brazilian “piece” is carved out
and still pending merger control approval, are not acceptable.

Despite the incisive instance from CADE against carve-out arrangements, current pre-
merger rules are silent about carve-out arrangements. Pursuant to such rules, the gun jumping
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prohibition provides that merging parties cannot: (i) modify their physical structure or transfer or
combine assets; (ii) influence the other party’s business decisions, or (iii) exchange commercially
sensitive information.!

Until the Cisco/Technicolor decision, one could argue that, presumably, the gun jumping
prohibition would not reach integration activities performed outside Brazil, provided that operating
companies, assets and businesses in Brazil remain independent. This is because of the “effects
doctrine” provided for by the Brazilian Antitrust Law. According to this doctrine, the law is only
enforceable regarding transactions carried out in Brazil or that may produce effects in the Brazilian
territory. Therefore, if the Brazilian part of a global transaction is successfully carved out from the
transaction, closing in other countries would not produce effects in Brazil and, thus, no gun jumping
infringement would take place locally.

Nevertheless, as the opinion in the Cisco/Technicolor decision acknowledges, carve-out
arrangements are difficult to monitor and their effectiveness is highly questionable when it comes to
avoiding the exchange of sensitive information between competitors. The argument is that parties to
a global merger would not be able to prevent closing overseas from producing effects in Brazil, and
for this reason decided to set a general prohibition to carve-out arrangements without further
considerations about possible scenarios whereby these arrangements could effectively isolate Brazil
from the closing taking place elsewhere.

The purpose of this paper is to critically assess the Cisco/Technicolor merger case, putting
in perspective the view that carve-out arrangements are unlawful regardless of the actual effects of a
closing in Brazil. We will also evaluate possible alternatives for transaction structuring that could
successfully enable the carving out of the Brazilian part of the deal, as per the “effects doctrine”
provided for by the Brazilian Antitrust Law.

2. Merger control and gun jumping in Brazil

2.1 General merger control rules

The most important modification brought forth by the current law was the adoption of a
pre-merger control system, thereby incorporating a suspensory obligation prior to closing.

Article 2 of the Brazilian Antitrust Law defines its territorial applicability and, thus,
CADE’s jurisdiction. This provision sets forth that: (i) the law is applicable to practices or
transactions wholly or partially performed in Brazil or which produce or may produce effects within
the Brazilian territory, and (ii) a foreign company that conducts businesses or has branches,
agencies, subsidiaries, offices, establishments, agents or representatives in Brazil will be deemed
domiciled in Brazil.

Based on the “effects doctrine”, if a transaction is carried out abroad with no connection
with the Brazilian market, it should not be subject to merger control review in Brazil. However, it
may not be easy sometimes to assess whether a transaction has local effects, since there is no de

! Failure to comply with this standstill obligation exposes the parties to gun jumping fines ranging from R$ 60,000 to
R$ 60,000,000; There is a debate as well as to which acts in this context could be declared void.
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minimis rule providing guidance on the amount of sales into the Brazilian market to be deemed
relevant to trigger CADE’s jurisdiction. We will explore this issue further in the following sections
of this paper.

2.2 Gun jumping: early consummation of reportable transactions

As mentioned above, reportable transactions under Brazilian law (subject to mandatory
merger control review) may not be “consummated” before CADE’s final clearance decision.

Pursuant to the Brazilian Antitrust Law and CADE’s Internal Regulation, until the issuance
of a final clearance decision, parties must keep structures and facilities separate and may not
transfer assets or exercise any kind of influence over each other. Parties are also not allowed to
exchange competitively sensitive information for purposes not specifically related with the
evaluation (due diligence) of the target business and transaction planning. In short, parties must not
close a reportable transaction and must refrain from modifying the competition conditions between
them until the authority issues its final clearance decision.

These broad gun jumping rules generated legal uncertainty as to which pre-merger acts
may be carried out by seller and buyer when performing due diligence and transaction planning
until CADE’s final clearance. Based on the few related cases decided by CADE in the first years
that followed the enactment of the Brazilian Antitrust Law, CADE issued in 2015 the Guidelines for
Prior Consummation of Economic Concentrations (the “Guidelines”).

Although the Guidelines did not bring any substantial news but rather consolidated
international standards and practices, they provide more transparency and legal certainty for parties
to transactions subject to merger control in Brazil.

The Guidelines indicate the current position of the authority with respect to what a
purchaser can do, or must avoid doing, before signing and closing of a transaction; the Guidelines
outlines the authority’s view of what “gun jumping” is and what actions are critical. Further, they
also suggest best practices to minimize the risks of gun jumping.

According with the Guidelines, gun jumping is likely to exist if the parties to a transaction
take any of the following actions:

(@) exchange information, in particular, competitively sensitive information, such as
costs, production capacity, marketing strategy, pricing information, commercial
strategies, among others;

(b) establish clauses in transaction documents that could indicate an earlier integration
between the parties, such as, for instance, clauses that allow the buyer to exercise
influence over the target’s strategic business or clauses that require payment in
advance; among others and

(c) perform certain activities before CADE’s clearance, such as the exercise of voting
rights, joint development of products, transfer of assets, among others.

The Guidelines also provide recommendations to help parties to mitigate risks, such as the
setting up of “clean teams” and “parlor rooms” for the purpose of processing sensitive information
to prevent it from being accessed by the buyer’s executives and commercial teams. These measures
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are highly recommended in complex transactions that require a great deal of information exchange
in due diligence proceedings and negotiations.

However, neither the rules contained in the Brazilian Antitrust Law and CADE’s
regulations nor the Guidelines, clarified whether or not carve-out arrangements in cross-border
transactions would infringe the suspensory regime. Thus, in the absence of a clear guidance in that
regard, one could assume that the gun jumping prohibition would not reach integration activities
performed outside Brazil, provided that operating companies, assets and businesses in Brazil remain
independent.

Based on this interpretation, if the Brazilian part of a global transaction is successfully
carved-out, the closing in other countries would not produce effects in Brazil and, thus, no gun
jumping infringement would occur in Brazil.

In the Cisco/Technicolor merger case, CADE expressly rejected “carve-out agreements” to
mitigate gun jumping risks in global transactions. In this case, although the parties had entered into
a carve-out arrangement to exclude the effects of the closing in Brazil, CADE found that this
arrangement was not sufficient to avoid gun jumping, as further explained in Section 4 below.

Before discussing the peculiarities of the Cisco/Technicolor merger case, it is worth
clarifying the concept and scope of the so-called “carve-out arrangements” in cross-border
transactions and, more specifically, drawing up the relation between these arrangements and the
“effects doctrine” provided for by the Brazilian Antitrust Law.

3. Carve-out arrangements in cross-border transactions and the “effects doctrine”
under the Brazilian Antitrust Law

Brazilian Antitrust Law sets forth in its Article 2 that it is applicable based on an
assessment of the possible local effects; as a result, CADE does not have jurisdiction over matters
that cannot affect the local market.

The test whether a transaction or an infringement has “local effects” has traditionally been
very comprehensive, given the open-ended wording of Article 2: the law “applies to the practices
wholly or partially performed within the Brazilian territory or which produce or may produce
effects therein”. As such, there is no clear-cut set of necessary and sufficient conditions that should
be met in order to identify which foreign practices are within the jurisdiction of the Brazilian
antitrust authorities.

There is no consistent and convergent line of precedents associated with this matter either;
and, as a result, no general standard may be, until the present moment, safely inferred from the
precedents. In view of this situation, if one is to adopt a more conservative approach, one should
consider that the CADE has jurisdiction over practices (transactions or infringements) which could
impact, even if indirectly, local consumers.?

2 Several decisions concerning cartel investigations issued in 2016 seem to confirm this approach (see Administrative
Processes No. 08012.005255/2010-11, 08012.005930/2009-79, 08012.000774/2011-74, 08700.009161/2014-97,
08012.000773/2011-20), even if there have been very few decisions which delved into the matter of Article 2
interpretation in merger cases.
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A proper interpretation of the scope of Article 2 is essential for discussing the lawfulness
of carve-out arrangements involving Brazil exactly because the absence of CADE’s jurisdiction
over a certain aspect of a merger is the legal basis to repeal a gun-jumping claim.

In other words, pursuant to the wording of Article 2, a carve-out arrangement would only
run afoul of the local gun jumping rules if closing of the transaction elsewhere would affect, even if
indirectly, local consumers.

4. CADE’s ruling in Cisco/Technicolor

The case concerns the global acquisition of a wholly owned subsidiary of Cisco by
Technicolor. The transaction was notified in Canada, U.S., Colombia, the Netherlands and Ukraine;
in Brazil, it was filed on September 4, 2015 and the filing was only considered complete on October
16, 2015.

During the review, officials from CADE noticed a press release published on
Technicolor’s website whereby the parties announced the beginning of their joint activities as from
that date; the press release also mentioned that the transaction was closed in all jurisdictions, except
for Brazil and Colombia, where antitrust approval was still pending.

This public announcement led CADE to start an investigation to assess whether the parties
engaged in gun jumping, in violation of the pre-merger control rules. As a result from the
investigation, CADE’s Tribunal found that the statement of the companies in their press release was
sufficient evidence of gun jumping, regardless of the fact that the parties entered into a carve-out
agreement to isolate Brazil from the effects of the closing.

4.1 CADE'’s considerations on carve-out agreements in cross-border transactions

After the public announcement of the closing abroad, the parties informed CADE that they
had signed a carve-out agreement to isolate the Brazilian part of the transaction from the potential
effects of the closing at global level.

In this regard, the Reporting Commissioner raised at least three arguments to sustain that
such type of arrangement cannot be used to mitigate gun jumping risks in cross-border transactions
under Brazilian law.

The Reporting Commissioner stressed that the majority of the antitrust authorities
worldwide do not accept carve-out agreements as a means of excluding or mitigating the penalty for
gun jumping; authorities from the U.S., Canada, European Union, Germany, Ukraine, India and
Israel would share this view. The Commissioner emphasized international examples of convictions
for gun jumping even when the parties enter into carve-out agreements, such as the €4.5 million fine
imposed by Germany's Federal Cartel Office (FCO) against the U.S. companies Mars, Inc. and
Nutro Products, Inc.?

3 Bundeskartellamt. “Fine imposed against Mars for violating the prohibition to put merger into effect”. Available at:
<http://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2008/15 12 2008 Mars_Vollzugsverb
ot.html>. Access on March 8, 2017.
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Moreover, the Reporting Commissioner expressed his view that carve-out arrangements
are difficult to monitor and the effectiveness of these arrangements is highly questionable when it
comes to avoiding the exchange of sensitive information between competitors.

Based on the above, the Reporting Commissioned concluded that there is a wide reticence
and suspicion of foreign antitrust authorities with regard to the use of carve-out agreements in the
control of international mergers, even in jurisdictions where these arrangements are accepted.

4.2 Evaluation of the carve-out agreement presented by the parties

According to CADE’s decision, the carve-out agreement presented by the parties was not
sufficient to prevent the effects of the closing in Brazil and, therefore, was not sufficient as a means
to mitigating gun jumping. His justifications were based on three reasons.

First, the nature of the transaction would make it difficult to isolate the effects of the
closing, since the companies operate in global markets and the merger was structured as a single
cash and share global transaction; that is, there was no separate transaction in Brazil or involving
exclusively Brazilian-related assets.

Although the carve-out had prevented the transfer of contracts, assets and goods
exclusively related with the Brazilian part of the transaction, this limitation was not sufficient, in the
Commissioners’ view, to prevent the effects of the closing at global level, which could result in the
transfer of technology and intellectual property, the flow of documents related to marketing
strategies, and the exchange of sensitive information.

Even though the Share Purchase Agreement indicated that the parties were supposed to
avoid the exchange of commercially sensitive information, the Commissioner inferred that it would
not be possible to monitor nor to prevent that the exchange of information abroad would not
produce local effects. Therefore, CADE adopted a presumption that carve-out arrangements would
never avoid leaking of sensitive commercial information to Brazil during the review of the merger
filing.

Second, the Commissioners also discredited the carve-out agreement as a mitigating factor
for gun jumping infringements because: (i) the carve-out was never mentioned before the closing;
(ii) the carve-out was not mentioned in the Share Purchase Agreement submitted by the parties; and
(iii) the parties did not discuss the carve-out with CADE in advance — prior to closing—, and the
agreement was filed only after the publication of the press release about the closing.

Third, in order to create a clear precedent on the matter, the Reporting Commissioner made
it clear that “carve-out agreements will not be accepted in Brazil for the purpose of excluding or
mitigating gun jumping penalty ” in cross-border transactions.

The parties settled the matter by (i) acknowledging the infringement, and (ii) paying a
penalty of R$ 30 million.

CADE justified why it did not impose the penalty of declaration of nullity of the acts
performed to consummate the transaction, which is foreseen by Brazilian Antitrust Law as one of
the possible sanctions for gun jumping. According to the Reporting Commissioner, this sanction
was not applicable in this case because it would not be proportional in view of the lack of
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anticompetitive effects of the transaction. Furthermore, the affected Brazilian market was small in
relation to the total worldwide business.

5. Critic assessment of CADE’s ruling in Cisco/Technicolor: prospects for the use of
carve-out arrangements in cross-border transactions involving Brazil

CADE’s decision in Cisco/Technicolor strongly suggests any carve-out arrangement
involving Brazil is, according to the authority, presumptively illegal and thus raises gun jumping
issues, regardless of an investigation in whether the consummation undertaken abroad may produce
local effects, as per Article 2 of the Law.

Although this specific decision provides a general solution — that amounts in practice to an
outright prohibition — to the issues raised by carve-out arrangements, it fails to observe the limits
imposed to CADE’s jurisdiction by the effects doctrine adopted by the Brazilian Antitrust Law. It is
true that in acquisitions of control or of minority shareholdings of foreign companies with local
subsidiaries or exports into the country, it seems difficult, if not impossible, to isolate Brazil (or any
other jurisdiction, from that matter) from the effects of the closing. Article 2 rules concerning local
effects, however, gives the parties the opportunity — and the burden, perhaps — to show that the legal
structure of a given transaction is capable to effectively isolate the effects the closing abroad in
Brazil, even if this is not a trivial task.

For instance, CADE’s Cisco/Technicolor decision does not provide guidance on how the
authority will treat other types of cross border deals that could contain effective carve-out
arrangements — e.g., transactions carried out abroad that could not possibly produce effects within
the Brazilian territory — such as asset deals. The decision basically provides a one-size-fits-all
solution for all types of multi-jurisdictional transactions, thereby putting share deals, asset deals and
“associative agreements” in the same package, despite the different natures, features and structures
of these transactions.

We explore below circumstances whereby carve-out arrangements could, at least in theory,
work to isolate Brazil from the effects of the of a cross border transaction consummated abroad,
given the effects doctrine set forth under Article 2 of the Brazilian Antitrust Law.

5.1 Acquisition of control and minority shareholding

As mentioned, carving out Brazil from a transaction involving acquisition of control or
minority shareholding at the level of the parent companies of the groups involved is challenging.
The Cisco/Technicolor decision rightfully asserts, then, that the nature of the transaction would
make it difficult to isolate the effects of the closing in Brazil, since the companies operate in global
markets and the merger was structured as a single transaction — acquisition of shares of a foreign
company that had exports or local subsidiaries.

Indeed, it is clear that a transaction involving acquisition of equity between different
economic groups at the ultimate level of the parent companies is likely to produce effects in all
jurisdictions where these groups operate, either through local subsidiaries or through exports. No
legal remedy appears to be available to support the view that an acquisition of control carried out
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abroad, for instance, did not reach the Brazilian territory, even if local management remains
unchanged.

Therefore, a carve-out arrangement would only work, in theory pursuant to Article 2, if the
parties succeed in isolating local businesses from the effects of a closing carried out abroad. Based
on the arguments CADE adopted to reject the carve-out agreements presented in the
Cisco/Technicolor case, this would involve the following general guidance:

I.  Avoiding any transfer of contracts, assets and goods, including intellectual property,
technology and know how, related with the Brazilian part of the transaction;

Il.  Avoiding any exchange of commercially sensitive information from the parent
companies involved in the merger to their Brazilian subsidiaries, including operating
and marketing documents, commercial and pricing strategies, business plans, costs,
client lists, supplier lists, purchase orders, among others;

[1l.  Preventing business decisions undertaken by the parent companies’ governance
bodies from interfering in the Brazilian subsidiaries and their respective business,
which must remain independent until CADE’s final clearance.

This set of steps ultimately results in a presumption that a carve-out arrangement in a share
deal is unlawful, given that it is virtually impossible, from a legal and corporate law perspective, to
adopt all of them in a share deal. As a result, the burden of proving that the carve-out does not result
in gun jumping in Brazil lies on the applicants.

5.2 Asset deals structured as separate transactions

In Brazil, pursuant to Article 90, Il, of the Brazilian Antitrust Law, acquisition of assets,
either physical or intangible, must be submitted to CADE whenever the transaction entails
acquisition of a business.*

Unlike global share deals, which are normally structured as a single cross border
transaction, it is not uncommon that asset deals being structured as separate transactions in each
jurisdiction or groups of jurisdiction. Even though there could be a master (asset purchase)
agreement, there are usually separate local asset agreements for each jurisdiction where the groups
involved have presence through local subsidiaries. This approach makes sense considering that the
assets involved in the transaction are different from one jurisdiction to another. Indeed, facilities,
equipment, IP, know how, regulatory licenses and permits, employees, customers, among other
assets tend to be different in each jurisdiction depending on the industry. Therefore, one can infer
that a global asset deal is only a means to structure and organize separate and independent asset
transactions taking place in each jurisdiction where the parties are active.

The consummation of a local asset deal in a specific jurisdiction may not produce effects in
other jurisdictions, considering that: (i) the assets are different and are located in each jurisdiction;
(ii) transaction documents are structured based on the local features of the assets; (iii) there is no
transfer of corporate control or minority shareholding which could provide the purchaser with
powers to influence business decisions of the other party on a global level, and (iv) the parties and

4 Acquisitions of sparse goods or assets that are not sufficient to be deemed a business are not reportable.
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their respective economic groups remain independent after the consummation of each local
transaction.

It is common for asset deals to be structured as share deals by spinning-off the assets from
the seller company to a newco incorporated for the sole purpose of the completion of the asset
transfer and, as consequence, this newco is ultimately merged into or acquired by the purchaser.
Even in this case there would be — or could theoretically be — separate transactions in each
jurisdiction, without any transfer of control or shares at the parent companies level resulting
dislocation of the decision making between the two groups involved, which would remain
independent after closing.

As mentioned before, the Cisco/Technicolor ruling did not discuss these types of deals. In
any case, there are good grounds to argue that the Cisco/Technicolor ruling is not applicable to asset
deals structured as separate transactions and assets in each affected jurisdiction.

6. Final remarks

As shown above, CADE has made a clear statement in Cisco/Technicolor against the so-
called “carve-out agreements” in cross-border mergers. Therefore, according to the authority, these
arrangements are presumptively illegal and thus raise gun jumping issues, regardless of an
investigation in whether the consummation undertaken abroad may produce local effects, as per
Article 2 of the Brazilian Antitrust Law.

However, even though there is a clear presumption that carve-out arrangements are
unlawful, the Cisco/Technicolor decision was structured to tackle a cross-border M&A transaction
and should not be used as a one-size-fits-all solution for all types of multi-jurisdictional
transactions. In future cases, CADE should rely upon the “effects doctrine” and stuck to the
peculiarities of each case. It is clear that share deals, asset deals and other types of reportable
transactions have different features and, in some cases, could be structured as separate transactions.

In cross-border share deals it is unlikely that the parties could manage to carve-out the
Brazilian part of the transaction from the effects of the closing. Even if CADE relies upon Acrticle 2
of the Brazilian Antitrust Law to evaluate the effects of a closing carried out abroad vis-a-vis a
carve-out agreement to isolate Brazil, there would be almost impossible to avoid the transfer of
contracts, assets and goods, and IP related with the Brazilian part of the transaction, as well as the
exchange of commercially sensitive information from the parent companies involved in the merger
to their Brazilian subsidiaries. It would also be extremely difficult to prevent business decisions by
governance bodies at the parent companies’ level from interfering in the Brazilian subsidiaries and
their respective business, even if local management remains unchanged.

Therefore, the burden of proving that the carve-out does not result in gun jumping in Brazil
lies on the applicants; and this would be a very difficult evidence to be produced.

On the other hand, global asset deals are normally structured as separate transactions in
each jurisdiction, since assets located in each jurisdiction are different and the parties and respective
economic groups remain independent after consummation of each of these transactions. This is true
even when asset deals are structured as share deals by spinning-off the assets from the seller
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company to a newco incorporated for the sole purpose of the completion of the sale of the assets to
the purchaser.

Considering the complexity of cross-border transactions and the necessary application of
the “effects doctrine” in the evaluation of an occasion gun jumping, a case-by-case approach should
be carried out by CADE to evaluate whether or not the Brazilian part of a given transaction has
been successfully carve-out.
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CHAPTER 8 - OVERVIEW ON MERGER CONTROL AGREEMENTS IN BRAZIL

Barbara Rosenberg
Luis Bernardo Coelho Cascéao
Vitor Jardim M. Barbosa

1. Introduction

The pre-merger control regime in Brazil that entered into force by means of Law No.
12,529/11 (the Brazilian Antitrust Law) in 2012 introduced some sophisticated features to the
merger review process. In the recent past, CADE? has increased the use of economic analysis, and
intensified the use of remedies in the context of complex transactions. In the context of transactions
with an international component, there was an appreciable uptick in the cooperation with foreign
authorities, especially to implement remedies negotiations in Brazil closer to those of antitrust
enforcement agencies in other jurisdictions, in particular the European Commission and the U.S.
antitrust agencies (to a lesser extent).

CADE has reviewed a number of complex? transactions since 2012. Accordingly, the
negotiation of remedies with the Brazilian authority significantly evolved from both substantive and
procedural perspectives since the approval of the first ACCs (Acordos em Controle de
Concentracgdo — Merger Control Agreements).®

The first five years of the Brazilian pre-merger control regime have shown a shift in the
competitive concerns resulting from notified transactions. In addition, CADE is increasingly
demanding more extensive and complex remedy packages. And despite of the lack of a formal
detailed procedure or guidelines governing remedies negotiations, experience over the initial years
of the Brazilian pre-merger control regime shows that CADE introduced new tools and mechanisms
to engage in constructive negotiations towards positive outcomes, mirroring foreign experience.

As CADE shows a growing interest in the use of remedies as a tool to clear complex
transactions, in the negotiation process the Brazilian authority also demonstrates an increased

! CADE has a unified structure, comprising (i) the General-Superintendence (SG), which is in charge of carrying out the
initial assessment of any merger review and investigations involving alleged unlawful practices, and (ii) CADE’s
Tribunal, responsible for final administrative decisions on competition law related matters.

2 Pursuant to Article 56 of the Brazilian Antitrust Law, CADE has to declare the case as complex in order to benefit
from the statutory time extension in case it needs additional time to carry on the market text and competitive analysis.
Note, however, that not necessarily CADE issues such declaration to every complex case.

3 Similarly to other antitrust authorities, CADE recognizes that consolidation in certain sectors can lead to significant
synergies and thus may be beneficial to the marketplace and customers. The discrepancy between the number of ACCs
negotiated and blocked transactions demonstrates a clear willingness of the Brazilian authority to find the means to
allow mergers in general.
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appetite to dive into the details of remedies offered by notifying parties with an unprecedented
degree of granularity.

These factors significantly affect the duration of remedy negotiations, which combined
with the suspensory* nature of the Brazilian pre-merger control regime influence the time of
analysis and the incentives for notifying parties.

In what follows, this chapter provides a brief overview of the current trends regarding
remedies negotiation in CADE’s practice, related procedural and substantive aspects and some
comments regarding the implementation of remedies.

2. Competitive concerns and types of remedies negotiated with CADE

In the context of a merger case, CADE can either reject the transaction, approve it without
any restrictions, or approve subject to restriction. Hence, the authority might unilaterlly impose the
restriction or negotiate remedies by means of an ACC. During the substantive analysis, in case the
transaction raises concerns, CADE will reach the parties, who can either argue on the merits or
engage in negotiations to overcome these issues.

It is worth noting that CADE not only makes its own assessment on the effects arising
from the transaction, but also tries to address specific concerns mentioned by third parties®
(customers, suppliers and competitors) during the market text. As a matter of fact, CADE actually
gives a great amount of attention to issues raised by customers. Thus, the authority makes an in
depth review of these subjects, and tries, to the extent possible, find the means to allow the
implementation of the transaction neutralizing potential competitive problems.

For this purpose, CADE can use structural and behavioral remedies, covering divestiture of
assets (tangible® or intangible’), licensing of intellectual property rights,® prohibition of certain

4 Under the Brazilian merger control regime, transactions that are subject to mandatory filing in Brazil cannot be closed
of implemented before obtaining clearance from CADE. This means that the parties must remain independent from each
other until they are able to obtain CADE’s final approval, but most importantly that timing became a very important
issue for notifying parties. CADE has up to 330 days to issue its final decision on notified transactions. The formal
review period can take up to 240 days, counted from the formal submission, which may be extended for an additional
period of 60 days, if requested by the notifying parties, or for an additional period of 90 days by means of a reasoned
order issued by CADE’s Tribunal.

5> See, for instance, Concentration Acts No. 08700.005719/2014-65 (Notifying Parties: Rumo Logistica Operadora
Multimodal S.A. and ALL — América Latina Logistica S.A.), approved with restrictions by the Tribunal on February 11,
2015; and 08700.000344/2014-47 (Notifying Parties: Bromisa Industrial e Comercial Ltda. and ICL Brasil Ltda.),
approved with restrictions by the Tribunal on December 10, 2014.

6 See Merger Control Agreements in Concentration Acts No. 08700.006567/2015-07 (Notifying Parties: Ball
Corporation and Rexam PLC), approved with restrictions by the Tribunal on December 9, 2015; No.
08700.005447/2013-12 (Notifying Parties: Kroton Educacional S.A. and Anhanguera Educacional Participacdes S.A.),
approved with restrictions by the Tribunal on May 14, 2014; 08700.008607/2014-66 (Notifying Parties:
GlaxoSmithKline and Novartis AG), approved with restrictions by the Tribunal on February 25, 2015;
08700.010688/2013-83 (Notifying Parties: JBS S.A., Rodopa Indistria e Comércio de Alimentos Ltda. and Forte
Empreendimentos e Participacdes Ltda.), approved with restrictions by the Tribunal on October 18, 2016;
08700.000658/2014-40 (Notifying Parties: Minerva S.A. and BRF S.A.) approved with restrictions by the Tribunal on
August 14, 2014; and 08700.009882/2012-35 (Notifying Parties:Notifying Parties: Ahlstrom Corporation and Munksjo
AB), approved with restrictions by the Tribunal on May 22, 2013.

96



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

discriminatory practices,®°

period,*! etc.

prohibition of entering into specific acquisitions agreement during a

The decisional practice indicates that the authority has the intent to achieve an effective
remedy, which must be adequate to be monitored, feasible, and must not create new issues. In this
sense, CADE prefers structural remedies when possible, since there is less need for monitoring
measures.

Although the practice shows a preference for structural remedies, some cases may be
coupled with behavioral commitments. It is also worth noting that in cases involving vertical
relationships, structural remedies may not properly address the competition issues related to the
concentration act and CADE also applies behavioral remedies alone or in combination with
structural ones. Even in cases with competition concerns related to horizontal overlaps, CADE can
apply mainly behavioral commitments, since some structural remedies may not be applicable or
appropriate to address the competition concerns to solve the problems.!2

Even though this is more common in unilaterally imposed remedies, CADE may also ask
that the ACC covers adjustments to specific agreements provisions to align the contracts to its
decisional practice regarding some matters, especially as regards non-compete clauses, restricted
grant back of intellectual property rights, etc.

In general, CADE targets remedies that specifically cover the competitive concerns.
Nevertheless, some remedies may supersede the actual competitive problem to involve other

7 See Merger Control Agreements in Concentration Acts No. 08700.003462/2016-79 (Notifying Parties: Reckitt
Benckiser and Hypermarcas), approved with restrictions by the Tribunal on September 14, 2016; 08700.006567/2015-
07 (Notifying Parties: Ball Corporation and Rexam PLC) approved with restrictions by the Tribunal on December 9,
2015; 08700.001437/2015-70 (Notifying Parties:Notifying Parties: Dabi Atlante and Gnatus) approved with restrictions
by the Tribunal on November 25, 2015; 08700.009731/2014-49 (Notifying Parties:Notifying Parties: Telefonica S.A.,
Assicurazioni Generali S.p.A., Intesa Sanpaolo S.p.A and Mediobanca S.p.A.) approved with restrictions by the
Tribunal on March 25, 2015; 08700.009732/2014-93 (Notifying Parties: Telefonica Brasil S.A., GVT Participacdes
S.A., Telefonica S.A. and Vivendi S.A.), approved with restrictions by the Tribunal on March 25, 2015;
08700.008607/2014-66 (Notifying Parties: GlaxoSmithKline and Novartis AG), approved with restrictions by the
Tribunal on February 25, 2015; and 08700.010688/2013-83 (Notifying Parties: JBS S.A., Rodopa IndUstria e Comércio
de Alimentos Ltda. and Forte Empreendimentos e Participagdes Ltda.), approved with restrictions by the Tribunal on
October 18, 2016.

8See Merger Control Agreement in Concentration Act No. 08700.009924/2013-19 (Notifying Parties: Innova S.A.,
Petrdleo Brasileiro S.A. and Videolar S.A.), approved with restrictions by the Tribunal on October 1, 2014,

9 See Concentration Act No. 08700.009363/2015-10 (Notifying Parties: Ital Unibanco S.A. and MasterCard Brasil
Solugdes de Pagamento Ltda.), approved with restrictions by the Tribunal on May 11, 2016.

10See Merger Control Agreements in Concentration Acts No. 08700.005719/2014-65 (Notifying Parties: Rumo
Logistica Operadora Multimodal S.A. and ALL — América Latina Logistica S.A.), approved with restrictions by the
Tribunal on February 11, 2015; 08700.000344/2014-47 (Notifying Parties: Bromisa Industrial e Comercial Ltda. and
ICL Brasil Ltda.), approved with restrictions by the Tribunal on December 10, 2014; and 08700.009924/2013-19
(Notifying Parties: Innova S.A., Petr6leo Brasileiro S.A. and Videolar S.A.), approved with restrictions by the Tribunal
on October 1, 2014.

11 See Merger Control Agreements in Concentration Acts No. 08700.010790/2015-41 (Notifying Parties: HSBC Bank
Brasil S.A. and Banco Bradesco S.A.), approved with restrictions by the Tribunal om June 8, 2016; and
08700.009924/2013-19 (Notifying Parties: Innova S.A., Petroleo Brasileiro S.A. and Videolar S.A.), approved with
restrictions by the Tribunal on October 1, 2014.

12 See Merger Control Agreement in Concentration Act No. 08700.009924/2013-19 (Notifying Parties: Innova S.A.,
Petréleo Brasileiro S.A. and Videolar S.A.), approved with restrictions by the Tribunal on October 1, 2014.
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activities of the parties in case this amounts to a necessary measure to render the remedy package as
feasible as whole.™

3. The negotiation process

According to Article 88 of the Brazilian Antitrust Law, CADE has to complete the merger
review of cases not subject to the fast-track procedure* within 240 calendar days counted from the
complete formal filing. The applicants can request a 60-day extension in order to submit additional
evidence supporting their arguments for approval. In turn, the authority can extend the time of
analysis by 90 days, upon a reasoned decision rendered by CADE’s Tribunal, specifying the reasons
for the extension, the period of the extension (which may not be further renewed), and the measures
which are necessary for deciding the case.

After reviewing the transaction, the General Superintendence either issues an opinion
approving the transaction or, in case it understands that the case should be blocked or remedies are
needed for clearance, it challenges the case before the Tribunal. Therefore, the Tribunal has the last
word on the scope and acceptance of the ACC.%°

Once the case reaches the Tribunal, a Reporting Commissioner is randomly assigned to the
concentration act, but all the others Commissioners must also vote. Therefore, in these cases, it is
necessary to negotiate directly with the Reporting Commissioner and to convince all members of
CADE’s Tribunal.

The notifying parties can submit the proposal of merger control agreements anytime
between the notification of the concentration act and 30 calendar days counted from the issuance of
the General Superintendence’s opinion that imposes remedies and forwards the case to the
Tribunal.’® Therefore, except for the deadline to present the ACC proposal and the maximum time

13 See, for instance, some remedies applied in Concentration Act No. 08700.000344/2014-47 (Notifying Parties:
Bromisa Industrial e Comercial Ltda. and ICL Brasil Ltda.), approved with restrictions by the Tribunal on December
10, 2014, as the commitments of adopting an open door policy to CADE and a compliance program.

14 Fast-track procedure only applies to transaction comprising or leading to (i) cooperative joint ventures; (ii) entries
(substitution of players); (iii) overlaps with unquestionably low market shares (necessarily lower than 20%);
(iv) vertical integrations in which none of the parties, or their economic groups, hold more than 30% of market share in
the markets vertically integrated, and (v) minimal market share increases (HHI variation lower than 200 points), if the
combined market share does not exceed 50%.

15 See Concentration Act No. 08700.009363/2015-10 (Notifying Parties: Ital Unibanco S.A. and MasterCard Brasil
Solugbes de Pagamento Ltda.), approved with restrictions by the Tribunal on May 11, 2016; 08700.005719/2014-65
(Notifying Parties: Rumo Logistica Operadora Multimodal S.A. and ALL — América Latina Logistica S.A.), approved
with restrictions by the Tribunal on February 11, 2015; 08700.005447/2013-12 (Notifying Parties: Kroton Educacional
S.A. and Anhanguera Educacional Participacdes S.A.), approved with restrictions by the Tribunal on May 14, 2014;
08700.009198/2013-34 (Notifying Parties: Estacio Participacdes S.A. and TCA Investimento em Participagdes Ltda.),
approved with restrictions by the Tribunal on May 14, 2014; 08700.004185/2014-50 (Notifying Parties: Continental
Aktiengesellschaft and Veyance Technologies Inc. ), approved with restrictions by the Tribunal on January 29, 2015;
08700.009924/2013-19 (Notifying Parties: INNOVA S.A.; Lirio Albino Parisotto; Petréleo Brasileiro S.A.; Videolar
S.A)), approved with restrictions by the Tribunal on October 1, 2014; 08700.000658/2014-40 (Notifying Parties:
Minerva S.A. and BRF S.A.), approved with restrictions by the Tribunal on August 14, 2014.

16 The Brazilian Antitrust Law and applicable regulation do not provide for specific procedural aspects concerning the
negotiations of ACCs before the Tribunal when the General Superintendence approves the case, but third parties appeal
or a Commissioner from the Tribunal requests the case for further review. There was just one case where this happened,
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of review, there is no specific timeline that the General Superintendence or the Tribunal must
follow to issue decision imposing restrictions or conditioning the approval to the terms of the ACC.

Experience shows that the merger control agreements negotiations rely on the timing of the
proposal, the complexity of the transaction, and CADE’s need for market tests related to the
proposed remedies. Furthermore, CADE also may want to check the capability of the commitments
addressing the authority’s concerns (and possibly third parties’ concerns), and if the ACC contains
the standard provisions that CADE demands to assure the effectiveness of the agreement proposed.

Although not mandatory, direct and indirect negotiations with all CADE’s levels
effectively helps to streamline the work, facilitates the review process, and can save valuable time.
Different instances and officials within CADE may review the proposed ACC (and the Tribunal
necessarily needs to approve it) and can request amendments to its terms and scope. If the notifying
parties propose the merger control agreement when the case is before General Superintendence
review, they should try to check if the proposal addresses the concerns that the General
Superintendent himself and Commissioners from the Tribunal might have.

The ability to negotiate the remedies with the GS in parallel (at least to a certain extent)
with the Tribunal is key to secure a swift procedure.!” Experience shows that having some feedback
from the Commissioners can assist in obtaining a quick homologation from the Tribunal as it can
avoid unknown or unexpected demands at later stages, while give the parties the chance to
anticipate such demands.'®

Negotiations of remedies can take some considerable time, especially when the
commitments do not provide a clear-cut solution, do not cover the entire overlap or demands
behavioral measures. Hence, the parties should learn from the start the key procedural milestones to
determine the optimal timeframe to present the remedies proposal.

In terms of timing, to engage negotiation with the GS tends to be a good strategy when the
notifying parties expect the authority could impose restrictions on its own. In this connection,
pushing hard to obtain unconditional approval could significantly delay the approval (and therefore
closing). If the notifying parties leave the entire discussion for CADE’s Tribunal, new officials will
have to review the whole case and it may take additional time. The parties should also have in mind
that there is no limitation for the submission of changes to the remedies initially proposed. CADE
indicates its concerns and the applicants can propose remedies regarding these issues.

In the end of the day, negotiating remedies and the conditions of their implementation
tends to allow the parties to enjoy from benefits in terms of time that they would not when CADE
unilaterally imposes conditions.

i.e. See Concentration Act No. 08700.006723/2015-21 (Notifying Parties: TV SBT Canal 4 de S&o Paulo, Radio e
Televisdo Record S.A. and TV Omega Ltda.), approved with restrictions by the Tribunal on February 24, 2016.

17" See Merger Control Agreements in Concentration Act No. 08700.008607/2014-66 (Notifying Parties:
GlaxoSmithKline and Novartis AG), approved with restrictions by the Tribunal on February 25, 2015;
08700.007621/2014-42 (Notifying Parties: Holcim and Lafarge), approved with restrictions by the Tribunal on
December 10, 2014; 08700.002372/2014-07 (Notifying Parties: Cromossomo Participacdes Il S.A. e Diagndsticos da
América S.A. Grupo Edson Bueno), approved with restrictions by the Tribunal on July 15, 2014; 08700.009882/2012-
35 (Notifying Parties: Munksjé AB and Ahlstrom Corporation), approved with restrictions by the Tribunal on May 22,
2013.

18 See, for instance, Merger Control Agreement in Concentration Act No. 08700.010790/2015-41 (Notifying Parties:
HSBC Bank Brasil S.A. and Banco Bradesco S.A.), approved with restrictions by the Tribunal on June 8, 2016.
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It is worth noting some insightful comments from CADE’s Commissioners. For instance,
former Commissioner Marcio de Oliveira Jr. has indicated in a recent decision that CADE has to
pinpoint its concerns before formally refusing one concentration act.® This statement came about in
the context of a case approved by the General Superintendence, which was reviewed at CADE’s
Tribunal by another Reporting Commissioner, after third interested parties’ appeal. In this case,
Commissioner Marcio de Oliveira Jr. understood that the Reporting Commissioner had not allowed
the parties to properly present an ACC proposal and, because of that, he voted for the approval of
the case without restrictions.

Commissioner Paulo Burnier da Silveira made another important comment recently. He
indicated that the notifying parties must present specific ACC proposal and not only mention their
intention to reach an agreement. In this sense, Commissioner Paulo Burnier da Silveira said “(...)
the mere expression of interest to enter into an ACC does not fulfill the material requirements
established in art. 125 of CADE’s Internal Rules, which expressly provides the 30 days period from
GS’ opinion for the applicants to provide the submission of a proposal.” 2°

In these last five years, there are also alternative solutions different from merger control
agreements negotiated directly with CADE. In some cases the applicants addressed CADE’s
competitive concerns raised by third parties through private agreements between the notifying party
and the third party.? CADE specifically mentioned in its decision that the private agreement
addressed the competitive concerns allegedly created by the transaction.

In other cases, remedies negotiated with some foreign competition authorities addressed
CADE’s competitive concerns and did not demand Brazilian specific remedies.?? In this sense,
CADE’s General-Superintendent highlights the “coordination between CADE and international
antitrust authorities during common merger reviews, including the coordination of remedies”.?
Note, however, that CADE is not bound to such global divestments agreed with foreign authorities
and can (and actually do sometimes) request an ACC over the same or similar object.

Regarding the implementation of the merger control agreement and the authorization for
closing of the transaction, CADE has decided recently to suspend the closing of the transaction until
the parties comply with some commitments. Commissioner Gilvandro Araldjo de Vasconcellos

19 See Concentration Act No. 98700.006723/2015—21 (Notifying Parties: TV SBT Canal 4 de Sdo Paulo, Radio e
Televisdo Record S.A. and TV Omega Ltda.), approved with restrictions by the Tribunal on February 24, 2016.

20 See Concentration Act No. 08700.009363/2015-10 (Notifying Parties: Itad Unibanco S.A. e MasterCard Brasil
Solugdes de Pagamento LTDA.), approved with restrictions by the Tribunal on May 11, 2016.

21 See Concentration Act No. 08700.010224/2014-58 (Notifying Parties: The Dow Chemical Company and Univation
Technologies, LLC), approved by the GS on April 15, 2015.

22 gee, for instance, Concentration Act No. 08700.000206/2015-49 (Notifying Parties: Merck KGaA and Sigma-Aldrich
Corporation), approved by the GS on August 10, 2015

ZRODRIGUES, Eduardo Frade. Questions & Answers In: ZARZUR, Cristiane; KATONA, Krisztian; and VILELA,
Mariana. Overview of Competition law in Brazil. Sdo Paulo: IBRAC/Editora Singular, 2015, p. 41 - 52: “Within
relatively little time, competition policy related to mergers also achieved new, interesting and positive developments
regarding challenged mergers: it is a notable feature that, with a single exception, all mergers challenged by CADE in
the new system (approximately 16 from 2012 to 2014) resulted in settlements, as opposed to imposed restrictions or
blockages. The new framework also incentivized greater interaction and coordination between CADE and international
antitrust authorities during common merger reviews, including the coordination of remedies. At the same time, such
interaction and experience has immensely improved the design and implementation of remedies by CADE in
comparison to past precedents."
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decided in a case related to the divestment of assets that the notifying parties could not close the
transaction defining the buyer of the assets.?*

Finally, in two cases blocked by CADE in the last five years, CADE also stated that
notifying parties need to effectively address the authority’s concerns.? In one of those cases,
CADE’s former president, Vinicius Marques de Carvalho, said “[t]his is not a transaction that had
to be blocked. (...) There could have been alternatives proposed that unfortunately were not”. In this
case, CADE’s Tribunal indicated the need for structural remedies and the notifying parties tried to
propose behavioral remedies. In the other case, according to CADE, CADE even presented to the
notifying parties measures that should be added to the ones brought by them.?

All these cases indicate that the process of negotiating remedies has improved in the past
years, although there is considerable room for greater standardization, as mentioned by CADE’s
General-Superintendent.?’

4. Remedies implementation

Perhaps the most sensitive procedural change in connection with ACCs in Brazil relates to
formalities surrounding the implementation of the obligations agreed by the parties. Not long ago,
the ACCs did not have standardized language or even specific clauses. The actual documents were
rather short and covered the main features of the remedies. Nowadays, CADE imposes consistent
number of pre-set clauses and obligations ranging from the divestiture procedure, monitoring of
interim covenants, trustees etc. It is fair to say that CADE has mirrored some of the standard
features of the commitments the parties enter into with the European Commission.

If from one side these ancillary provisions do not effectively change the scope of the
remedy, the excessive burden of complying with them can (and actually do sometimes) delay the
negotiations and the effective implementation of the commitments.

Especially in behavioral commitments, the ACC usually entails monitoring measures
allowing the authority to check the enforcement of its decision. There are different monitoring
mechanisms negotiated with CADE: the use of monitoring and divestiture trustees, provisions

24 See Concentration Act No. 08700.006567/2015-07 (Notifying Parties: Ball Corporation and Rexam PLC), approved
with restrictions on December 9, 2015.

% See Concentration Acts No. 08700.009988/2014-09 (Notifying Parties: Tigre S.A. — Tubos e Conexdes and
Condor Pincéis Ltda.), reproved by the Tribunal on September 2, 2015; 08700.000436/2014-27 (Notifying
Parties: Braskem S.A. and Solvay S.A.), reproved by the Tribunal on November 12, 2014.

% See CADE’s press release “Cade blocks merger between Condor and Tigre “available at:
http://en.cade.gov.br/press-releases/cade-blocks-merger-between-condor-and-tigre

27 RODRIGUES, Eduardo Frade. Questions & Answers In: ZARZUR, Cristiane; KATONA, Krisztian; and VILELA,
Mariana. Overview of Competition law in Brazil. Sdo Paulo: IBRAC/Editora Singular, 2015, p. 41 - 52: “Still in the
mergers field, in its current position in the national and international spheres, the Brazilian competition authority cannot
afford to stay behind the main antitrust agencies in the world when it comes to delivering proper quality analysis of
mergers and applying adequate remedies. A policy of constant and increasing training, updating and interaction with
international counterparts is necessary, and there is a concrete will to further improve the quality of merger assessments.
Converging with an eventual regulation of merger remedies, there is no doubt that although the content and procedure
regarding remedies (especially through settlement) has greatly improved in the past years, there is considerable room
for greater standardization, transparency, predictability and speediness of remedies procedures, negotiation and
construction.”
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regulating situation when CADE can decide that the transaction must determine the unwound of the
transaction, sending periodic documents with audited reports, open door policies, etc. CADE also
usually establishes penalties for remedies’ breaches ranging from fines to other sanctions.

During the enforcement of remedies, in exceptional circumstances, the notifying parties
may request CADE to review specific obligations if they prove themselves as excessively
burdensome and ineffective for the ACCs objective. Usually, the ACC itself provides specific
review clauses that allow the parties to request an adjustment or modification of the remedies. On
this sense, CADE can authorize the modification of a remedy based on a formal and justified
request by the applicants that can, for example, ask for the change from a behavioral remedy into a
structural remedy. Nevertheless, if CADE rejects this request, there is no legal provision preventing
the parties from requiring judicial review of the remedies.

It is also worth noting that, when notifying parties execute an ACC with CADE, they
hardly have reasons for challenging the remedies or the terms of the agreement. On the other hand,
although there are no precedents of requests of judicial review of ACC by third parties, they may be
entitled to require judicial review of the ACC.

5. Key takeaways

Since the introduction of the premerger control regime, CADE has successfully
implemented a quite sophisticated approach in negotiations, resulting in more agreements than
unilateral decisions imposing restriction, if compared with CADE’s enforcement in merger reviews
before the current merger review regime.

CADE has strived to achieve appropriate remedies through multilateral negotiations, better
assessment of remedies proposals by the notifying parties, including running market tests for some
features, and giving appreciable relevance for third parties opinions. The new premerger system
also allowed the Brazilian authority to improve its coordination with international antitrust
authorities.

As regards future developments, CADE will issue guidelines for the remedies, establishing
a specific procedure for the negotiation and providing further guidance to the applicants. This
document will show a great advance in CADE’s practice, as it will organize and consolidate the
authority’s opinion on an issue that has impacts on the merger review timing. Therefore, issuing
formal guidelines brings more transparency and speed to the negotiations of remedies, providing
parties with greater predictability.
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CHAPTER 9 - CADE'S REMEDIES PRACTICE IN VERTICAL INTEGRATION CASES

Adriana Giannini
Lorena Nisiyama

1. Introduction

This article aims to set out CADE's practice regarding remedies applicable to transactions
with competition concerns resulting from vertical integration.

CADE's remedy practice outlined in this article considers the transactions notified under
Law No. 12,529, which introduced a premerger control regime in May 2012.

For the purposes herein, we will analyse CADE's practice in cases that resulted solely in
vertical integrations (the "vertical integration cases") as well as CADE's practice in cases that
resulted in a mix of vertical/horizontal overlaps (the "hybrid cases")

2. CADE's remedy practice: vertical integration cases

Since the beginning of its activities in 1994, CADE's review of transactions raising solely
vertical concerns resulted in the imposition of behavioural remedies, exclusively® -- except for one
case, which involved a structural undertaking.

Under Law No. 12,529 in particular, CADE has imposed remedies in three decisions in
which the concerns involved solely vertical relations. The main concerns identified in such
decisions were: (i) market foreclosure, (ii) refusals to supply, and (iii) anticompetitive price
discrimination to limit competition in a downstream or upstream related segment.

When such exclusively vertical concerns were identified, CADE's remedies intended to: (i)
reduce the parties' ability to limit competition, by imposing long-term obligations to supply or direct
interventions on price adjustments, and/or (ii) limit the parties' potential for market foreclosure, by
prohibiting additional acquisitions in the affected markets.

The relevant cases are summarized below:

1 CABRAL, Patricia Semensato. Remédios em Atos de Concentragdo: uma andlise da pratica do CADE (convenience
translation:  "Remedies in  Merger  Review: analysis of CADE's practice”), Available at
<http://seae.fazenda.gov.br/premio-seae/edicoes-anteriores/edicao-2014/ix-premio-seae-2014/temal-1lugar-
patricia.pdf>. Access on March 14, 2017. The conclusions of the cited paper covered cases from 1994 to 2013, and was
supplemented by our own review of cases under the Law No. 12,529.
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2.1 Oxiteno/American Chemical?> concerned the proposed acquisition of American
Chemical (active in the downstream sodium lauryl ether sulfate - SLES - production) by Oxiteno
(active in both the upstream production of ethoxylated lauryl alcohol - ELA - and the downstream
SLES production).

(i) Vertical concern: the strengthening of the vertical integration between the production of
ELA and SLES resulted in market foreclosure concerns, in particular with respect to the
supply of ELA to SLES competitors in Brazil -- even though CADE's Tribunal understood
that the vertical integration was pre-existing the imports of such input were feasible.

(ii) Behavioural Remedies: parties undertook to supply ELA to competing SLES producers
under normal price conditions. CADE defined price ranges that were to be considered
"normal” for the acquisition of ELA.

2.2 ICL/Fosbrasil® concerned the proposed acquisition, by ICL, of the interest held by Vale
in Fosbrasil S/A, a joint venture that produces purified phosphoric acid and raw materials for
fertilizers.

(1) Vertical concern: CADE found that the transaction would result in vertical integration
between the production of phosphoric acid and the phosphate salt produced by ICL, and
could increase the probability of unilateral effects, including price increases or refusals to
supply phosphoric acid.

(ii) Behavioural Remedies: the behavioural remedies implemented included ICL (on behalf
of Fosbrasil) committing to offer long-term supply contracts of phosphoric acid to all
producers of phosphate salts located in Brazil for a period up to 8 years and a limitation on
price adjustments for Fosbrasil's products.

2.3 Cromossomo/DASA* concerned the acquisition of control by Cromossomo (part of EB
Group) over DASA.

(i) Vertical Concern: the transaction would deepen a prior vertical integration between
health insurance and supporting services for diagnostic medical services. In a previous case
involving DASA, CADE understood this vertical integration could lead to market
foreclosure, preventing entry from a new competitor if a player had a significant position
in either market — and in that previous occasion, CADE had imposed a divestiture remedy
of part of the Target business in the markets in which the vertical integration was
considered critical.

(i) Behavioural Remedies: parties undertook to refrain from carrying out any
transaction/acquisition in some diagnostic supporting services markets for 2/3 years, and to
notify CADE of any transaction in these markets, even if its premerger control threshold
had not been met, for an additional 2 years. These remedies aimed to reinforce the

2 Concentration Act No. 08700.004083/2012-72. Notifying Parties: American Chemical 1.C.S.A and Oxiteno S.A
IndUstria e Comércio. Approved with restrictions by the Tribunal on November 26, 2013.

3 Concentration Act No. 08700.000344/2014-47. Notifying Parties: Bromisa Industrial e Comercial Ltda., Vale
Fertilizantes S.A. and ICL Brasil Ltda. Approved by the Tribunal with restrictions on December 10, 2014.

4 Concentration Act No. 08700.002372/2014-07. Notifying Parties: Cromossomo Participacdes Il S.A and Diagnosticos
da América S.A. Approved by the Tribunal with restrictions on July 7, 2014
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behavioural remedies imposed in the previous case, extending them to DASA’s
shareholders.

2.4 The only case where CADE identified solely vertical concerns but imposed a structural
remedy was Monsanto/Bayer®, but this seems to have resulted from a very specific provision
contained in the licensing agreement. Monsanto/Bayer® concerned an agreement in which Monsanto
would grant Bayer the license for development, production and commercialization of soybean seeds
with a certain technology.

(i) Vertical Concern: the agreement could grant Monsanto the ability of unduly controlling
and influencing Bayer's activities in the soy market, due to the existence of a clause
granting Monsanto preference rights in the event of an acquisition, by Bayer, of related
companies in the soybean market. CADE concluded that this provision would unduly raise
Monsanto's market power in transgenic soy by interfering on Bayer's business with
competitor licensees.

(i) Remedy: the transaction was conditioned upon the modification of certain clauses,
including the preference right provision.

3. CADE's remedy practice: hybrid cases

In a number of other cases, the vertical concern arose in the same transaction where a
horizontal concern was also identified. In such cases, CADE either imposed a hybrid solution -- a
combination between structural and behavioural remedies -- or a behavioural remedy exclusively.
Nonetheless, such structural remedies came up to tackle a strong concern with the horizontal
overlap (see e.g., GVT/Telefonica/Vivendi), and did not refer to the vertical relation in particular.

The vertical concern more frequently identified in such hybrid cases was the possibility of
market foreclosure and the incentives for discrimination at the upstream or downstream levels. In
such cases, the same behavioural remedies were adopted: (i) a general commitment not to
discriminate, (ii) obligation to keep existing contracts, and/or (iii) obligations to keep the quality
levels of the services/products.

However, in four of these hybrid cases, CADE was also concerned with the potential
access to information from a competitor (either between the parties of the joint venture or from a
competitor active in a related market). In such cases, the behavioural remedies put in place mostly
involved corporate governance measures aimed at precluding access to information or the exercise
of any sort of influence in the activities of the merged entity.

These hybrid cases raising both horizontal and vertical concerns are summarized below:

3.1 All/Rumo’ concerned the merger between two logistics operators active in Brazil. The
transaction would result in horizontal overlap in port terminals operating vegetable bulks, and

> Note that this case refers to a licensing agreement, and not to the merger between Monsanto and Bayer.

& Concentration Act No. 08700.004957/2013-72. Notifying Parties: Monsanto do Brasil Ltda and Bayer S.A.. Approved
by the Tribunal with restrictions on January 23, 2014.

" Concentration Act No. 08700.005719/2014-65. Notifying Parties: Rumo Logistica Operadora Multimodal S.A and
ALL - América Latina Logistica S.A. Approved by the Tribunal with restrictions on February 12, 2015.
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vertical relations between train transportation and (i) production and distribution of sugar, (ii)
distribution of fuel, (iii) logistic services for sugar and other vegetable bulks, and (iv) storage and
handling of vegetable bulks.

(i) Vertical concern: CADE found that the transaction could potentially (i) increase the risk
of market foreclosure, (ii) favour discriminatory conduct and bundling, and (iii) facilitate
access to competitors’ sensitive information such as volume, prices and cost structures
(those that use the merged entity rail transportation).

(if) Remedies: The remedies implemented included the new company committing to (i)
enter into individualized agreements for the provision of each service, to preclude the
possibility of bundling, (ii) meet objective parameters for pricing the services provided to
all customers, avoiding discrimination against competitors, (iii) keep the level of capacity
utilization by parties related to the merged entity stable, thus reducing incentives for
refusal to supply the railroad services in the event of capacity shortage, (iv) adopt
corporate governance mechanisms to reduce the incentives for discrimination with respect
to the provision of services, pricing and quality (creation of independent committee to
monitor the adherence to the non-discriminatory provisions, approval of sensitive measures
by 90% of the shareholders not related to the controlling group of the merged entity,
position of supervisor to monitor quality levels, paper trail of the monitoring activities), (v)
additional transparency measures regarding the quality level of services and the equal
treatment of customers requesting authorization to invest in the railroad assets of the
merged entity, and (vi) prohibition of interlocking directorates to avoid that commercially
sensitive information from competitors using the merged entity's rail services is passed to
related entities that compete in vertically related markets.

3.2 JBS/Forte/Rodopa® concerned the leasing of three cattle slaughtering units by JBS
from competitors. The transaction would result in horizontal overlaps in some markets, including
fresh meat and cattle for slaughter, which was formed in its majority by small players.

(i) Vertical Concern: CADE concluded that the transaction strengthened the existing
vertical integration, and that this would reduce the degree of rivalry from players that were
not vertically integrated -- but this was not a major concern of the authority.

(i) Remedies: the remedy package was confidential, but included the sale of assets,
including a brand, and refraining from buying/leasing certain assets.

3.3 GVT/Telefonica/Vivendi® concerned the acquisition by Telefonica of the totality of the
shares owned by Vivendi in GVT, and the spin-off of Telco -- granting direct participation of
Telefonica in Telecom ltalia.

8 See Concentration Act No. 08700.010688/2013-83. Notifying Parties: JBS S.A., Rodopa IndUstria e Comércio de
Alimentos Ltda and Forte Empreendimentos e Participagdes Ltda. Approved by the Tribunal with restrictions on
August 20, 2014.

9 See Concentration Act No. 08700.009731/2014-49 and 08700.009732/2014-93. Notifying Parties: Telefonica Brasil
S.A., GVT Participagdes S.A. Telefonica S.A., Assicurazioni Generali S.p.A., Intesa Sanpaolo S.p.A., and Mediobanca
- Banca di Credito Finanziario S.p.A.. Approved by the Tribunal with restrictions on March 25, 2015.

106



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

(i) Vertical Concern: the Latin American transaction would result in several horizontal
overlaps and two vertical integrations on telecommunication markets, and with respect to
the vertical integrations, CADE's decision refers the concern of market foreclosure
resulting from GVT's wholesale activities. Concerning the horizontal overlaps, some of the
combined market shares reached almost 80% -- and that was the major concern to CADE.

(i) Remedies: The parties committed to divest certain shareholdings in view of the
concerns arising from the significant horizontal overlaps. Behavioural commitments were
also adopted, but they seemed devised to tackle the horizontal concerns, such as (i) not
reducing the geographic coverage of the services, (ii) keeping the supply of services and
bundled offers of the such services, (iii) keeping the services rendered by GVT to its
current clients at the same contractual conditions, except if otherwise requested by the
clients; (iv) keeping the average broadband speed at the levels found during the negotiation
of the remedies. Additional behavioural obligations were also required by CADE,
including measures on voting rights, appointment of officers and election of Board
members -- these will be further detailed in Section 2 below, as they intended to address
the possibility of access to competitor information. CADE also adopted specific
monitoring measures, such as the obligation to submit periodic reports and an open door
policy, which gives the right to CADE to visit the parties’ premises upon previous notice.

3.4 Itad/Marstercard’® concerned the formation of a joint-venture between bank Ital
Unibanco and MasterCard Brasil for purposes of issuing a new credit card brand business.

(i) Vertical Concern: CADE concluded that the transaction created horizontal concerns
arising from the fact that Itad was also active in the credit card market. The vertical
integration, on the other hand, resulted in incentives for Itad to discriminate between credit
card brands and to issue more Mastercard cards (because contractually this would reduce
the service fee for processing Itad's credit card transactions). It also resulted in incentives
for the joint venture -- the new credit card company -- to discriminate amongst the
accrediting institutions, since Itat also controlled one of them.

(i1) Remedies: CADE imposed the following remedies to solve the competition concerns:
(i) prohibition to use the existing Ital and Mastercard brands on the credit cards, to avoid
the forced migration of clients to the new credit card brand; (ii) corporate governance
measures, by means of which Itad (ii.a) should lose its veto power over the joint venture
decisions and (ii.b) forego the appointment of two Ital members to the board, which
should be replaced by independent members, if the joint venture reaches 15% market
share, (iii) shortening of the term of the joint venture, from 20 to 7 years, so that CADE
had the chance to reassess the market within a shorter timespan, and (iv)_the obligation to
treat the other accrediting institutions under non-discriminatory terms and make its service
fee for them transparent.

3.5 Saint Gobain/SiCBRAS!! concerned a joint venture resulting from the acquisition of
50% interest, by Saint Gobain, of a company belonging to SICBRAS. The joint venture would be

10 Concentration Act No. 08700.009363/2015-10. Notifying Parties: Ital Unibanco S.A. and MasterCard Brasil
Solugdes de Pagamento LTDA. Approved by the Tribunal with restrictions on May 17, 2016.
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active in the production of silicon carbide to be supplied exclusively to the JV parents, both already
active in silicon carbide (SiC) production.

(i) Vertical Concern: CADE concluded that there was a vertical integration, since Saint
Gobain would have the capacity and incentives to discriminate against competitors in the
abrasive and refractory products market -- or even refuse to supply them. This was so
because, due to the joint venture, Saint Gobain would supply Black Crystal Silicon
Carbide, a product used by Saint Gobain itself for the production of abrasive and refractory
materials. The transaction also raised horizontal concerns since both the joint venture
partners already produced SiC.

(i) Remedies: CADE's remedies were significantly more concerned with the risks of
information exchange between the parents of the joint venture, and the coordinated effects
arising from the reduced incentives to compete. These remedies will be looked into more
detail in Section 2, dealing with measures to avoid access to competitor information.

3.6 Bradesco/Banco do Brasil/Santander/Caixa/Itati Unibanco'? concerned a joint venture
formed by Brazilian banks for the creation of a credit bureau.

(i) Vertical Concern: there was a vertical integration between the banks’ loan offers and the
joint venture’s activity of collecting credit information. CADE concluded that banks could
foreclose the credit information market to other financial institutions, preventing them
from receiving the necessary information — and could also foreclose the market for other
independent credit bureaux.

(i) Remedies: parties agreed on behavioural remedies, such as (i) accepting a general
obligation not to discriminate against other credit bureau, (ii) to keep any existing contracts
with them, (iii) not to advertise the bureau, (iii) keeping the JV independent from the
banks' activities and structures and (iv) and some efficiency obligations. Several corporate
governance measures were also put in place to preclude access to information from
competing banks and any influence amongst them.

4. Conclusion about the remedies used by CADE to address vertical concerns

CADE's remedy practice indicates that the agency has preponderantly adopted behavioural
remedies to address concerns arising from vertical integration.

Where the case involved solely a vertical integration, remedies were essentially limited to
behavioural commitments (with the exception to the Monsanto/Bayer case mentioned above) aimed
to (i) reduce the parties' ability to limit competition, by imposing long-term obligations to supply or
direct interventions on price adjustments, and (ii) limit the parties' potential for market foreclosure,
by prohibiting additional acquisitions in the affected markets.

11 Concentration Act No. 08700.010266/2015-70. Notifying Parties: Saint-Gobain do Brasil Produtos Industriais e para
Construcédo Ltda. and SICBRAS Carbeto de Silicio do Brasil Ltda. Approved by the Tribunal with restrictions on April
19, 2016.

12 Concentration Act No. 08700.002792/2016-47. Notifying Parties: Banco Bradesco S.A.; Banco do Brasil S.A.; Banco
Santander (Brasil); Caixa Econdmica Federal; Itad Unibanco S.A. Approved by the Tribunal with restrcitions on
November 17, 2016.
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With respect to hybrid cases, the vertical concern more frequently identified in such hybrid
cases was the possibility of market foreclosure and the incentives for discrimination at the upstream
or downstream levels. In such cases, the same behavioural remedies were adopted: (i) a general
commitment not to discriminate, (ii) obligation to keep existing contracts, and (iii) obligations to
keep the quality levels of the services / products.

However, in four of these hybrid cases, CADE was also concerned with the potential
access to information from a competitor (either between the parties of the JV or from a competitor
active in a related market). In such cases, the behavioural remedies put in place mostly involved
corporate governance measures aimed at precluding access to information or the exercise of any
sort of influence in the activities of the merged entity.
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CHAPTER 10 - MERGER REMEDIES: GUIDING PRINCIPLES AND THE BRAZILIAN
EXPERIENCE

Bernardo Gouthier Macedo
Silvia Faga de Almeida
Anna Olimpia de Moura Leite

1. Introduction

Brazil has accumulated substantial experience in the negotiation and design of remedies by
antitrust authorities as conditions for approving complex mergers and acquisitions. In recent years
there have been several important cases, including the formation of one of the world’s largest food
companies, BRF, and the consolidation of one of the largest groups in the education sector, which
emerged from Kroton’s takeover of Anhanguera. This case won an international award from Global
Competition Review! as a major landmark in antitrust analysis.

Based on this experience, CADE (Brazil’s competition authority) is preparing to publish a
Merger Remedy Guide, which will make the negotiation process more predictable and transparent,
so that the remedies imposed should become more effective. Other principles also need to be
pursued, such as accurate identification of the competitive concerns raised by the transaction being
analyzed to ensure that the remedies designed will be not just effective but also proportionate to the
problems identified. To this end, the parties to the transaction and the competition authority can
make use of different ingredients, from restrictions involving divestiture to behavioral remedies
involving undertakings of limited duration.

This chapter discusses some of the key issues involved in the negotiation and design of
merger remedies. The first section provides an overview of the principles that should underlie
remedy design. The second section looks at some important cases that have enriched Brazilian
antitrust jurisprudence.

2. Merger remedy principles and classification

2.1 Merger remedy principles

The central purpose of merger remedies is to guarantee that the efficiencies and other
benefits of the transaction occur without substantial harm to competition due to the merger — in
other words, that the net effect of the transaction is not negative in terms of economic wellbeing.

Remedy packages required as a condition for approval of a merger or acquisition should
follow certain principles in order to be effective and efficient. The literature on this topic is vast and

12015 Global Competition Review Awards: Merger of the Year — Americas.
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a more exhaustive summary can be found in Mattos (2011) and Cabral & Mattos (2016).22 In this
section, we focus on the principles presented in the 2016 Merger Remedies Guide published by the
International Competition Network (ICN)* a multilateral organization that has compiled the
guidelines used in jurisdictions around the world.®

The first principle described by the organization is the identification of the need for
remedies. The antitrust authority must decide whether approval of the transaction it is analyzing
may impair the maintenance of competition in the markets involved. This entails pinpointing the
nexus of causality between the transaction and competitive harm to the market. In other words, the
harm must not pertain to the competitive conditions prevailing before the transaction takes place but
must derive from the transaction that is being analyzed (Mattos, 2011).°

Next, it must specify the harm — its nature (impact on prices typically, but not only), scope
and magnitude. This identification must be transparent, so that it can be shared with the parties
involved, be they the firms applying for approval, interested third parties or society in general.

Once the nexus of causality has been identified and the competitive harm deriving from the
transaction has been specified, the next step is to evaluate the practicality of remedies. This may
seem obvious, but it is far from straightforward. A transaction may cause harm that cannot be
remedied because its magnitude would be too great in terms of its impact on the relevant market.

If approval of the merger with restrictions is found to be feasible, the next step is designing
the remedies to be applied. Depending on the harm identified, the parties to the merger are typically
required to propose remedies they consider adequate.

The remedies chosen should be proportionate to the competitive harm foreseen (ICN,
2016).” Thus the magnitude of a remedy should be no more than is sufficient to neutralize the net
negative effect, so that efficiencies and other benefits resulting from the transaction are guaranteed.
Moreover, remedies should be confined to the relevant markets with competitive problems
(Lévéque, 2001, apud Cabral & Mattos, 2016).8

2 Mattos, C. “Remédios em atos de concentragdo: a experiéncia internacional e o Brasil”. In: Ruiz, R. M. & Oliveira, A.
F. (eds.) Remédios antitruste. Sdo Paulo: Singular, 2011.

3 Cabral, P. S. & Mattos, C. “Remédios em atos de concentracio: teoria e pratica do CADE”. Revista de Defesa da
Concorréncia, V. 4, n. 1, 2016. Available at:
<http://revista.cade.gov.br/index.php/revistadedefesadaconcorrencia/article/view/247>. Last visited: Feb. 14, 2017.

# According to its website, “The ICN is a specialized yet informal network of established and newer agencies, enriched
by the participation of non-governmental advisors (representatives from business, consumer groups, academics, and the
legal and economic professions), with the common aim of addressing practical antitrust enforcement and policy issues.
By enhancing convergence and cooperation, the ICN promotes more efficient and effective antitrust enforcement

worldwide to the benefit of consumers and businesses.” Auvailable at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc608.pdf>.
5 ICN. 2016 Merger Remedies Guide. Auvailable at:

<http://www:.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.
6 Mattos, C. “Remédios em atos de concentragdo: a experiéncia internacional e o Brasil”. In: Ruiz, R. M. & Oliveira, A.
F. (eds.) Remédios antitruste. Sdo Paulo: Singular, 2011. p. 62.

7 ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

8 Cabral, P. S. & Mattos, C. “Remédios em atos de concentracdo: teoria e pratica do CADE”. Revista de Defesa da
Concorréncia, V. 4, n. 1, 2016. Available at:
<http://revista.cade.gov.br/index.php/revistadedefesadaconcorrencia/article/view/247>. Last visited: Feb. 14, 2017. p.
60.
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However, there are cases in which it is not possible to delimit the object of remedies so
precisely as to guarantee proportionality, and cases in which regulatory or even productive issues
recommend the application of more far-reaching restrictions. In such situations, it is inadvisable to
require remedies that reduce or eliminate the efficiencies and other benefits of the transaction (ICN,
2016).° Otherwise both the transaction and the remedies cease to make economic sense.

The third principle is effectiveness: remedies should be implemented by the firm resulting
from the merger promptly and with a minimum of intervention by the competition authority, so that
it may be necessary to design an incentive mechanism capable of guaranteeing compliance with the
measures agreed by the parties involved. In addition, clear and easily executable parameters and
objectives should be established by means of a precise description of the assets to be divested
and/or the obligations to be discharged, avoiding ambiguity and facilitating monitoring by the
antitrust authority. Also, in order to shield the effectiveness of remedies from changes in market
circumstances, it is advisable that the measures be flexible and have an immediate effect (ICN,
2016).1° As a whole, ensuring that remedies obey the principle of effectiveness minimizes the risk
of failure to eliminate or avoid competitive harm.

Last but not least, the design and implementation of remedies should be transparent and
consistent. This principle is important to assure the predictability of the restrictions established by
the antitrust authority. One way to apply the principle is to publish regularly updated merger
remedy guidelines with a description of the established practices and criteria typically used in the
jurisdiction concerned (ICN, 2016).1! This will avoid conveying the wrong signals to the market
and discouraging efficient mergers or encouraging anticompetitive transactions (Joskow, 2002).12

In addition, transparency in the process of designing restrictions helps make remedies more
effective, which turns the dialogue between the investigating competition authority and the merging
parties even more relevant. If the authority communicates its concern regarding the potential harm
arising from the transaction, it will increase the probability that remedies will be more appropriate
and effective. It will also be in a better position to appraise the functionality and effectiveness of
remedies if the merging parties provide reliable information on the market conditions in which any
remedies would be applied (ICN, 2016).13

In sum, the multilateral organization highlights the following four principles: (i) the need
for remedies; (ii) proportionality, (iii) effectiveness, and (iv) transparency and consistency. Mattos
(2011) discusses the difficulty of complying with all these requirements in a consistent manner,
concluding that in practice the choice will depend on the competition authority’s assessment of the
merging parties’ business propositions and of any potential trade-offs between the principles.’* In

9 ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

101dib.
1 dib.

12 Joskow, P. Transaction costs economics, antitrust rules and remedies. Journal of Law, Economics & Organization,
Abril, 2002.

13 ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

14 Mattos, C. “Remédios em atos de concentragdo: a experiéncia internacional e o Brasil”. In: Ruiz, R. M. & Oliveira,
A. F. (eds.) Remédios antitruste. S&o Paulo: Singular, 2011. p. 66
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this sense there are cases that simply cannot be remedied because the merging parties see the
business as unviable after the application of remedies.

The next section illustrates the use of these principles in cases already judged by CADE,
and in which it required a range of different types of remedies.

2.2 Classification of merger remedies

Merger remedies are conventionally classified as either structural or behavioral (the latter
can be also referred to as non-structural). Structural remedies are intended to maintain or restore the
competitive structure of the markets involved in the merger and typically require the sale of brands,
physical assets or other property rights, while non-structural remedies specify operating rules
designed to prevent the use of anticompetitive practices by the merged firm (ICN, 2016).%°
Behavioral remedies can also be defined as the restrictions on the exercise of property rights,
whereas structural remedies change the allocation of property rights, as elucidated by Motta
(2004).1°

According to the multilateral organization, competition authorities generally prefer
structural remedies in horizontal mergers, especially divestiture. The ICN (2016)'/, European
Commission (2004)*8 and DOJ (2011)° argue that structural remedies provide a direct and lasting
solution to the expected competitive harm, as well as being less costly to monitor because their
effects are immediate. Thus, in theory structural remedies comply better with the principle of
effectiveness. If divestiture is the remedy, for example, the assets to be divested by the firm
resulting from the merger must permit the creation of an effective rival, offsetting any potential
competitive harm that may arise from the transaction.

However, structural remedies may not always be possible or desirable. There are cases in
which divestiture is not feasible owing to a lack of suitable purchasers, either because the
competitors are not strong enough to mitigate competitive concerns or because of a high risk that
the potential buyers would not be in a position to keep the business going once acquired (ICN,
2016).%° This type of remedies have also other limitations, such as information asymmetry between
the competition authority and the merging firms, or the risk of excessive intervention by the
authority, which could result in significant foregone efficiencies (Cabral & Mattos, 2016).2! In some
cases divestiture can increase the risk of collusion, especially where purchase of an asset heightens

15 ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

16 Motta, M. Competition policy: theory and practice. Cambridge University Press, 2004, p. 265.

o ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

18 European Commission. Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and
under Commission Regulation (EC) N° 802/2004. Official Journal of the European Union, 2008, p. 267.

19 U.S. Department of Justice. Antitrust Division Policy Guide to Merger Remedies. 2011, p. 6.

2 ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

2l Cabral, P. S. & Mattos, C. “Remédios em atos de concentracdo: teoria e pratica do CADE”. Revista de Defesa da
Concorréncia, V. 4, n. 1, 2016. Auvailable at:
<http://revista.cade.gov.br/index.php/revistadedefesadaconcorrencia/article/view/247>. Last visited: Feb. 14, 2017. p.
60.
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the symmetry between competing firms. Thus, although antitrust authorities prefer structural
remedies in horizontal mergers, each case must be analyzed on its individual merits in order to
choose the most suitable remedies. As asserted by the European Commission: “the question of
whether a remedy and, more specifically, which type of remedy is suitable to eliminate the
competition concerns identified, has to be examined on a case-by-case basis”.??

Behavioral remedies are effective in vertical mergers, since structural remedies tend to
entail significant foregone efficiencies in this type of transaction. This type of remedies are
appropriate in horizontal mergers when (i) they preserve the specific efficiencies resulting from the
merger whereas these could be lost by structural remedies; (ii) the competitive harm is expected to
be short-lived (typically the case in dynamic markets whose structure is constantly changing); (iii)
structural remedies need to be complemented, at least until divestitures are fully operative; and (iv)
they involve measures relating to a regulatory system, so that the monitoring function can be
undertaken by a regulatory agency, reducing cost for the competition authority. However, there are
factors that should be taken into account where behavioral remedies are chosen, such as the high
implementation costs associated with ongoing monitoring and enforcement, and the risk that
intervention may cause market distortion or impose an inefficient situation on the merged firm (by
requiring minimum supply obligations, for example). As a whole, behavioral remedies may be
useful in certain cases but should be used parsimoniously (ICN, 2016).%

Regarding the use of behavioral remedies, McFarland (2011, apud Cabral & Mattos, 2016)
found the Department of Justice’s 2011 merger remedy guidelines more favorable to the use of
behavioral remedies than the 2004 version, noting the competition authority’s change of mind in
recognizing their utility when structural remedies may impair efficiency gains from the merger.?

It should also be noted that there are hybrid remedies, such as licensing, which can be
classified as structural or behavioral depending on the situation (ICN, 2016).2°

The next section discusses emblematic cases judged by CADE and involving both
structural and behavioral remedies. These examples clearly show that the design of remedy
packages depends on a case-by-case analysis taking all specifics into account.

2. The Brazilian experience

In Brazil, CADE has acquired a great deal of experience in negotiating and implementing
remedies for the approval of complex mergers. The creativity and diversity of these remedies,

22 European Commission. Commission notice on remedies acceptable under Council Regulation (EC) No 139/2004 and
under Commission Regulation (EC) N° 802/2004. Official Journal of the European Union, 2008, p. 267.

3 ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

24 Cabral, P. S. & Mattos, C. “Remédios em atos de concentracdo: teoria e pratica do CADE”. Revista de Defesa da
Concorréncia, V. 4, n. 1, 2016. Available at:
<http://revista.cade.gov.br/index.php/revistadedefesadaconcorrencia/article/view/247>. Last visited: Feb. 14, 2017. p.
70.

% ICN. 2016 Merger Remedies Guide. Available at:
<http://www.internationalcompetitionnetwork.org/uploads/library/doc1082.pdf>. Last visited: Feb. 14, 2017.

114



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

especially those of the behavioral type, can be sensed from the following discussion of emblematic
cases judged in recent years.

Important remedies were designed even for mergers submitted before the new law entered
into force in 2012.2° One of these emblematic cases approved under the old law?’ was the merger
between Sadia and Perdigdo that gave rise to BRF, one of the world’s largest food companies.?®
This merger was intensely debated, given the high levels of concentration in certain markets and
competition-limiting conditions such as barriers to entry associated with brand predominance and
extensive distribution networks. After a long process of negotiation the merger was approved with
both structural and behavioral remedies. The structural remedies included the sale of brands and
plants, while among the behavioral remedies required it is worth noting the suspension for a limited
period of time of the Perdigdo and Batavo brands for certain products. Although this restriction can
be considered formally behavioral, in practice it was structural because for a period the market was
to operate as if the brands did not exist, and this was expected to facilitate the strengthening of the
merging parties’ competitors in the markets concerned.

The merger resulting from DASA’s takeover of MD1,% judged in 2013, also entailed a
long process of analysis and negotiation of remedies, including innovative behavioral clauses. High
concentration in certain markets, especially Rio de Janeiro, and barriers to entry, some of which
were brand-related, gave rise to competitive concerns, so that approval of the transaction was
conditional upon compliance with a package of remedies. In addition to structural remedies, such as
the sale of laboratory units and brands, the behavioral remedies included a “no takeover” clause
prohibiting any further acquisitions by the merged firm for a certain period.

Also in 2013, the merger of Oxiteno and American Chemical,* with impacts on the market
for chemical feedstocks used to make cleaning and personal hygiene products, was approved with
restrictions, in this case strictly behavioral and designed to prevent market closure and abusive price
discrimination. One of the clauses involved pricing policy and is worth highlighting: it required the
merged firm to undertake to keep prices within a specified band, an unusual kind of merger remedy
but appropriate to the conditions for competition and negotiation existing at the time in that segment
of the chemical industry.

Another important case that involved a package of exclusively behavioral remedies was
Videolar’s takeover of Innova in the petrochemical industry.3! Given the expectation of competitive
harm in the polystyrene segment,? the remedies agreed in 2014 were designed to address problems
arising from high market concentration, given that only one competitor (Unigel) would remain to
contest any attempts to exercise market power. Despite high post-merger concentration, it was
concluded that the remaining rival would have the production capacity to compete in this market,
and that it would be sufficient to mitigate competitive harm with a package of strictly behavioral

%) aw N° 12,529/11.

27 aw N° 8,884/94.

28 Concentration Act N° 08012.004423/2009-18, approved by CADE with restrictions on 07/13/2011.
29 Concentration Act N° 08012.010038/2010-43, approved by CADE with restrictions on 12/04/2013.
30 Concentration Act N° 08700.004083/2012-72, approved by CADE with restrictions on 11/20/2013.
31 Concentration Act N° 08700.009924/2013-19, approved by CADE with restrictions on 10/01/2014.

32 polystyrene is a plastic resin with a vast array of applications including disposable products (razors, cutlery etc.),
packaging, home appliances and consumer electronics.
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remedies. Besides a “no takeover” clause, another hitherto unusual restriction was the obligation to
keep production at pre-merger levels or higher.

Also in 2014, CADE judged one of the most important cases that have come before it since
Brazil’s new antitrust law was passed — Kroton’s acquisition of Anhanguera in the higher education
sector.® The analysis of possible remedies involved a discussion of local effects on face-to-face
education as well as the impact of the merged firm on the national market for distance education.
Because divestiture of specific courses in certain localities was impossible for regulatory reasons,
the remedy eventually agreed was a demanding one in that it was extensive to other markets and
included the sale of Uniasselvi to create a new competitor in the distance education market.
According to Reporting Commissioner Ana Frazdo, this structural remedy addressed competitive
problems in some of the cities concerned, so that the remedy package also included some
complementary behavioral remedies. These included quality targets and a cap on the number of
places offered by the merged firm designed to limit its expansion and make room for growth by
competitors. In other words, this is also an example of a behavioral restriction with a structural
effect on the market.

Another merger approved with a package of strictly behavioral remedies was Bradesco’s
acquisition of HSBC’s banking operations in Brazil.3* In addition to a thirty-month “no takeover”
clause, the parties agreed to measures designed to enhance the quality of customer service, among
others.

Another emblematic case judged in 2016 and involving strictly behavioral remedies was
the joint venture between SBT, Record and Rede TV,* among the largest of Brazil’s national
broadcast TV networks. The joint venture was set up to negotiate jointly the licensing of the three
networks’ digital signals to pay-TV operators. The transaction was approved on the basis of the
compensatory power argument, whereby the joint venture was presented as a countervailing
agreement among competitors to offset asymmetric power relations with pay-TV operators. CADE
required compliance with a package of behavioral remedies with two main vectors. The first was
again an undertaking on prices: the joint venture would be obliged to negotiate in accordance with a
specific pricing rule in order not to harm the smaller pay-TV operators. The second was the
obligation to invest the revenue earned by the joint venture in an extension of its operating scope to
include the creation of new content, which the parties were required to broadcast on their networks,
thereby increasing the efficiency gains arising from the transaction.

Although less frequent, there are mergers approved with exclusively structural remedies in
Brazil. An example is the acquisition of the brands Olla, Jontex and Lovetex from Hypermarcas by
Reckitt Benckiser (RB), which already owned the brands Durex and K-Y, judged in 2016.%¢ Two
markets were affected by this transaction: the markets for male condoms and the market for
intimate lubricants. Competitive concerns in the latter market were due to the fact that the merged
firm would own the leading brands, and the remedy imposed was the sale of K-Y, the number one
sexual lubricant brand in Brazil.

33 Concentration Act N° 08700.005447/2013-12, approved by CADE with restrictions on 05/14/2014.
34 Concentration Act N° 08700.010790/2015-41, approved by CADE with restrictions on 06/08/2016.
35 Concentration Act N° 08700.006723/2015-21, approved by CADE with restrictions on 05/11/2016.
3 Concentration Act N° 08700.003462/2016-79, approved by CADE with restrictions on.09/14/2016.
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These are only some of the most emblematic examples of the experience accumulated by
CADE in recent years, but even so they are sufficient for a few conclusions to be drawn. As noted
earlier, in theory competition authorities tend to prefer structural remedies, based on the argument
that behavioral commitments are more costly to monitor and less efficient in preventing deleterious
effects. However, the empirical evidence shows that in fact almost all cases of greater complexity
involve behavioral remedies and that these are sometimes sufficient to address competitive
problems, so that they are not accompanied by structural remedies.

Despite the possible cost, it should be borne in mind that there are also advantages in
applying behavioral remedies.

If remedies should be tailored to the expected competitive harm, in accordance with the
principles of proportionality and effectiveness advocated by the ICN, it follows that the remedies
prescribed should be proportionate to the competitive problems identified. To this extent, the
characteristics and magnitude of the undertakings agreed in exchange for approval of a transaction
are not arbitrary, and the package to be applied can contain various available ingredients, which
may be structural, behavioral or hybrid.

To digress briefly, it is worth discussing the suitability of this nomenclature. In theory,
every remedy should have structural effects: in other words, every remedy should be capable of
influencing the competitive structure of the market affected so as to restore pre-merger conditions.
For example, an obligation that represents even temporary elimination of a barrier to entry is
classified as behavioral yet must be designed to make the entry of a new competitor feasible and
hence will restore the market’s competitive dynamics in a structural manner.

In these authors’ view the term structural should be reserved solely for remedies that entail
divestiture. Divesting means reducing market share for the merging parties in favor of one or more
competitors. In antitrust analysis, however, the identification of market structure and market shares
is only the first step. The consensus is that high concentration alone should not be considered
harmful to competition, and that it is essential to investigate competitive dynamics in greater detail,
including entry conditions, rivalry and efficiencies, among other aspects. Thus a remedy may be
tied to these competitive conditions and even if it is temporary it will induce structural changes that
offset any competitive harm arising from the transaction.

Moreover, behavioral remedies are more flexible, allowing for possible adaptations along
the way if deemed necessary to address the competitive problem identified more efficiently. Thus
one of the possible reasons for the high frequency with which behavioral restrictions are imposed is
the capacity demonstrated by antitrust authorities — and in this respect CADE is no exception — to
design specific obligations for each case, in negotiation with the parties, and thereby with each case
to extend the range of available remedies from which to choose.

This underscores the importance of determining with clarity the nature and scope of the
competitive harm in order to design the most appropriate remedy package, bearing in mind that
each case has its own peculiarities and should be remedied in accordance with its specificity.
Consistency demands that the costs and harm to competition be weighed up not only in the analysis
of the transaction, but also in the evaluation of the remedies to be imposed.
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Conclusions

Brazil’s experience in negotiating and designing merger remedies is so rich that it can
already be crystallized in the form of merger remedy guidelines recommending best practices and
key elements that should be present in the negotiation of remedies for antitrust approval of
transactions. CADE is currently preparing this Guide, which will bring more transparency,
predictability and legal certainty to the process of remedy negotiation and implementation, in line
with the principles advocated by the ICN.

In addition to dialoguing with these principles, it will be important for the Guide above all
to move toward increasing the transparency with which merger remedies are applied. This means
assuring that before the effective start of negotiations with the merging parties, the competition
authority should clearly specify the nature and extent of the transaction’s effects on competition, so
that the remedies can be proportionate and as low-cost as possible, and so as to guarantee the
preservation of efficiency gains. Indeed, in our view only with a precise characterization of the
potential competitive harm will it be able to design remedies that effectively neutralize the
competitive impact of the transaction. Divestiture is a classic ingredient of horizontal mergers, but a
priori there are no grounds for competition authorities not to use all the various ingredients at their
disposal.
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CHAPTER 11 - ANTITRUST ENFORCEMENT OF THE PROHIBITION OF
EXERCISING SHAREHOLDERS’ POLITICAL RIGHTS

Ricardo Lara Gaillard
Clovis Manzoni dos Santos Lores
Priscila Silva Freitas

1. Introduction

The prohibition of exercising political rights of shareholders is an antitrust rule applied by
CADE to address concerns arising from ownership stakes. The authority in commonly applying this
rule in two scenarios: (i) following a legal provision, as a measure to avoid Gun Jumping in
reportable transactions involving Tender Offers or acquisition of shares in the stock market, and (ii)
as a remedy in the Merger Control Review.

As said, the first scenario follows a provision established in the Brazilian Antitrust Law,
according to which the parties must voluntarily abdicate of exercising the political rights of the
correspondent shares acquired through a Tender Offer or in the stock market before CADE’s final
clearance, subject to the imposition of gun jumping pecuniary penalties and the potential annulment
of all acts practiced until then.

In theory, the rationale behind the antitrust rule is not to have the merger review
assessment affecting the immediacy and agility of the stock market. However, since the precise
concept of political rights in the Brazilian Antitrust Law is unclear — and, consequently, the limits of
such prohibition - there is a significant level of legal uncertainty towards reportable transactions
involving the stock market in Brazil.

In practical terms, parties tend to avoid the first scenario by submitting to CADE such type
of transactions at an early stage, based, e.g., on a letter of intent or MOU, committing themselves to
perform a Tender Offer under certain conditions®. However, such strategy has its challenges, such
as confidentiality (since publicity is of the essence in the Brazilian pre-merger regime) and timing
for clearance (in case of a non-fast track analysis).

In the second scenario, CADE has used such rational as an antitrust remedy, imposing the
prohibition of exercising political rights of shares to address concerns, although not bringing a clear
concept or precise definition of such affected rights.

Likewise, the doctrine in Brazil also does not provide a clear definition of political rights
from an antitrust perspective, and the limits of such prohibition arising from an antitrust decision.

! For example, the Concentration Act 08700.008541/2015-95 involved a tender offer for the acquisition of 100% of the
share capital from Tempo, by two funds from affiliated companies of the Carlyle Group (CSABF e FBIE Il). However,
the transaction was submitted to CADE based on a letter of intent issued before the release of the tender offer.
Approved without restrictions by the GS on September 09, 2015.
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Therefore, the goal of this chapter is to assess a potential definition on political rights and
degree of such prohibition, based on not only CADE’s rules and case law, but also other Brazilian
laws in which the concept may be described.

2. Definition of Political Rights

2.1 Brazilian Antitrust Law

The Brazilian Antitrust Law does not bring a clear definition of “political rights” that an
investor may held — or be prevented to exercise - when acquiring shares. In fact, Law. No. 12.529
does not even mention the term, which is only described in Article 109, first Paragraph of CADE’s

Internal Regulation, as transcribed below:

“Article 109 - In compliance with the provision of Article 89, sole Paragraph, of Law No.
12.529, transactions of public offer of shares may be notified as of their publication and do
not depend on the previous approval of CADE for their consummation.

81° Article 109. Without prejudice of the provision of the main section of this article, the
exercise of political rights related to the interest purchased through the public offer shall be
forbidden until the approval of the transaction by CADE.”?

As we can see, despite introducing the concept of political rights, CADE’s Internal
Regulation is unclear regarding its definition. CADE’s case law is in the same direction, not
offering a safe harbor understanding. Indeed, in the few cases in which the discussion was brought,
CADE has not faced it, limiting the analysis to the correspondent competition assessment.

Therefore, and as a proxy to establish a potential definition, one should refer to other laws
in Brazil in which the institute may be described.

2.2 Corporate Law

The main reference for shareholders’ rights in Brazil is the Law No. 6.404 (“Corporate
Law”), which shall be used as a primary source for this analysis.

The Corporate Law — per se — does not bring a clear definition of political and economic
rights when ruling the institute of shares, reason why one should also refer to the corporate doctrine
to build up the concept.

Generally speaking, this classification, largely used by the doctrine, is a direct consequence
of the purpose of the investor with the acquired shares. Investors who are willing to have a certain
degree of influence over the invested company would target shares with political rights and those
who are aiming to have a higher financial gain would target shares whose rights are limited to the
protection of the investment made.

2 Free translation.
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Accordingly, this is the main rationale of the Corporate Law when allowing companies to
divide its capital stock between ordinary and preferred shares. Indeed, and as a rule, ordinary shares
are granted with voting rights and preferred shares with financial advantages,® assuring equity to the
different shareholders.

This is the direction taken by Article 17 of the Corporate Law, as transcribed below:

Preferences or advantages of preferred shares may include:

| — priority in the distribution of fixed or minimum dividends;

I — priority in the reimbursement of capital, with or without premium; or

111 — the accumulation of the preferences and advantages provided for in items | and 11.4

As we can see, the two core rights of the preferred shares are targeting a financial purpose,
and are not linked to the management of the target company. In other words, there is a clear
supremacy of economic rights over political ones, when comparing to ordinary shares, whose main
characteristic are voting rights. Therefore, it would be safe to classify voting rights, in the sense
they are linked primarily to ordinary shares, as a political right, as concluded by RIBEIRO:

The voting right is political. It can even protect economic rights, but it is essentially
political. If the purpose of voting rights was to protect economic interest or the
participation on the social capital, every share would contemplate voting rights, as note
VIANDER, la notion d’associé, Paris: LGDI, 1978, p. 177. 5

Notwithstanding the above, would it be safe to state that voting rights are the only political
ones that could be held by a shareholder? The discussion does not end so simply, and the Corporate
Law helps us again to broaden the concept.

Indeed, the Corporate Law, in its Article 18, allows the assignment of further rights to
preferred shares, as transcribed below:

Article 18. The bylaws may provide for one or more classes of preferred shares to have the
right to elect one or more members of the administrative bodies by separate ballot.

Sole Paragraph. The bylaws may require that specific statutory amendments be approved at
a special shareholders’ meeting by the shareholders of one or more classes of preferred
shares.®

% Please see (i) COSTA E SILVA, F. As agdes preferenciais na Lei n. 10.303, de 31.10.2001: proporcionalidade com as
acles ordinarias; vantagens e preferéncias. In: LOBO, J. (coord). Reforma da lei das sociedades anénimas. Rio de
Janeiro: Forense, 2002, p. 138.; and (ii) PENTEADO, M. Ac¢0es preferenciais. In: Idem, p. 184.

*  Translation provided by Securities and Exchange Commission of Brazil (“CVM”) available at:

<http://www.cvm.gov.br/export/sites/cvm/subportal ingles/menu/investors/anexos/Law-6.404-ing.pdf>  access on
March 20, 2017.

5 Free translation from RIBEIRO, R. Direito de voto nas sociedades an6nimas. Sdo Paulo: Quartier Latin do Brasil,
2009, p. 158.

& Translation provided by CVM available at:
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Thus, the mentioned article disciplines 2 (two) additional rights which can be granted to
preferred shares and are clearly related to the management of the target company: (i) the right to
elect at least one member of administrative bodies, and (ii) the right to approve specific statutory
amendments.

In other words, shareholders of such special class of shares could potentially veto decisions
related to statutory amendments and elect at least one member of administrative bodies regardless
of the percentage held (since the election has to take place through a separate ballot).

In such specific scenario, this special class of preferential shares would exceed ordinary
ones not only from an economic perspective but also from a political standpoint,’ leading us to the
statement that such additional rights could also be classified as political ones, together with the
voting rights.®

As a conclusion, based on the analysis of the institute of preferred shares — which have an
economic purpose by nature - and the additional rights that could be attributed to them, it would be
fair to state that political rights, from a corporate perspective, are essentially: (i) voting rights; (ii)
veto rights, and (iii) rights to elect one or more members of the company’s administrative bodies. In
other words, rights affecting the management of the target company.

3. The Antitrust Relevance of Political Rights

Following the concept of political rights presented above, which is based on the Corporate
Law and doctrine, it is key to understand the relevance of such rights to the antitrust enforcement,
since both the Brazilian Antitrust Law and case law seem to be targeting the political advantaged of
shares.

As anticipated above, CADE’s Internal Regulation specifically prevents, in certain
situations of the pre-merger review, the exercise of political rights of shares before the antitrust
clearance. Likewise, the same rational was already used by CADE when addressing antitrust
remedies in concentration acts.

Therefore, the reason why political rights can negatively affect competition is the key
answer to be addressed, and a recent decision from CADE on a merger review case — although not
linked to a remedy or the mentioned legal provision - can help us to build up the concept from an
antitrust perspective.

<http://www.cvm.gov.br/export/sites/cvm/subportal ingles/menu/investors/anexos/Law-6.404-ing.pdf>  access on
March 20, 2017.

7 ¢(...) the law of 1976, when allowing the creation of a preferred class of shares with the non-derogable right of
electing a member of the administration bodies and veto for specific statutory amendments, allows to occur preferred
shares with a double privilege.” (CARVALHOSA, M. Comentérios a lei de sociedades andnimas. 1° volume. S&o
Paulo: Saraiva, 2002, p. 234, free translation).

8 PENTEADO, M. Ob. Cit., p. 204.
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Indeed, in the Concentration Act 08700.012339/2015-68,° which related to a transaction
through which Vale was exercising a call option to acquire all the preferred shares owned by JFE in
the company Minas da Serra Geral S.A. (“MSG”), CADE performed an analysis of not only the
specific rights acquired by Vale but also the governance structure of the target company.

The assessment was relevant since Vale already held 50% of the total shares of MSG, and
depending on the controlling rights’ analysis, the jurisdictional threshold would not be met,
following the exemption provided in Article 9°, sole Paragraph of CADE’s Resolution No. 02.

And this was exactly the outcome of the assessment. Although the preferred shares
contemplated rights that could be seen, prima facie, as political ones according to the Corporate
Law and doctrine,'® the GS verified that they were not sufficient to influence the management of
MSG or affect its commercial decisions when analyzed the full governance structure of the
company. The GS has so concluded that VVale was already the controlling shareholder of MSG (in
opposition to a presumable joint-control scenario).

It is interesting to point out that with respect to voting rights held by JFE, the GS
concluded that they were more linked to the protection of the economic investment made by the
shareholder. Even in the specific circumstances in which JFE’s could vote in equally conditions
with Vale, the GS noted it was a clear measure to protect the investment in MSG, as ensured by the
Corporate Law.!

Regarding the appointment of the Commercial Director by JFE, the GS recognized its
potential relevance per se, but considering that VVale was entitled to appoint the two other directors
(out of three), and that decisions were taken by simple majority of votes, JFE, in the end, could not
influence the management of JFE.

As a conclusion, one could state that CADE, more recently, has been considering not only
the political rights of a given company, but also the governance structure of the target company, at
least for the purposes of the jurisdictional thresholds - which, in theory, would be more linked to a
straightforward approach based on equity percentage.

4. Enforcement of the Prohibition under Article 109, Paragraph 1 of CADE’s Internal
Regulation

Considering the recent precedent in which CADE analyzed the effects of political rights
for the purposes of jurisdictional thresholds, it would be fair to questions if CADE is following the
same approach when enforcing the prohibition established in Article 109, Paragraph 1° of CADE’s
Internal Regulation.

% Vale S.A. (“Vale”) and JFE Steel Corporation (“JFE”). The transaction was not accepted as a concentration act by the
GS on February 23, 2016.

10 JFE’s rights in the corporate governance of MSG were the following: (i) indicate one Commercial Director; (ii)
voting rights in specific maters (delay in the payment of dividends, amendments in the corporate object and rights
related to preferred shares; capital increase, issuance of debentures convertible into shares, amendments of the Bylaws
in relation to certain matters, among others).

1 Article 111, Paragraph 1.
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Initially, there are very few cases in which the provision was effectively analyzed by the
authority, and the most effective one seems to be the Concentration Act 08700.003843/2014-96,
involving Forjas Taurus S.A. (“Taurus”) and Companhia Brasileira de Cartuchos (“CBC”).12

Such concentration act related to the acquisition, by CBC, of up to 18% of Taurus’ total
shares through the stock market (tender offer), which was followed by the subscription of new
shares to be issued by Taurus, as part of a capital increase of the company. As a result of the
transaction, CBC would hold 52.51% of Taurus' total capital stock. Prior to the transaction, CBC
already held 2.55% of Taurus' common shares and 0.2% of the preferred shares.

The transaction was submitted to CADE as a concentration act in May 2014. In June 2014,
CBC requested a waiver to the authority to exercise the political rights acquired as part of the tender
offer, arguing that the board election related to Taurus would occur, and that the company was
facing a financial crisis, reason why it would be essential for CBC to participate in the relevant
event.

CADE, however, when answering the request, argued that CBC was already aware of the
sensitive economic situation of Taurus when it acquired the shares through the tender offer, and of
the legal prohibition established in the antitrust regime. Therefore, CADE denied the request, and
limited CBC’s rights on Taurus to those linked to the initial participation it held in the company
(2.55% of Taurus' common shares and 0.2% of the preferred shares).

The Concentration Act was finally cleared by CADE in January 2015, when CBC
recovered all the rights linked to the new acquires shares.

The question is whether CADE could have taken this opportunity to build up the concept
of political rights from a governance perspective. In other words, CADE was much focused on the
percentage acquired — blocking in theory the correspondent rights related to that percentage — rather
than performing a real assessment on whether such rights, if exercised during the antitrust review,
could effectively affect the management of Taurus, as followed by the recent precedent identified in
the beginning of our analysis.

CADE’s Internal Regulation brings indeed a clear cut prohibition for transactions
performed in the stock market, but this per se analysis seems not to be consistent with the rule of
reason approach taken by the Brazilian Antitrust Law, meaning that the effects of such rights are the
real concern that CADE may face when applying the mentioned prohibition. Therefore, a
governance analysis is the expected approach to meet the rational of our regime.

5. Enforcement of the Prohibition as a Remedy in the Merger Control Review

The approach taken by the authority when using the prohibition of political rights as a
remedy was slightly different than the clear cut approach taken in the prior topic, as further detailed
in this section.

Indeed, the discussion came wup in the analysis of the Concentration Act
08012.009198/2011-21,"* which relates to successive acquisitions made by CSN through the stock

12 Forjas Taurus S.A. (“Taurus”) and Companhia Brasileira de Cartuchos (“CBC”). Approved without restrictions by
the GS on January 26, 2015.
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market to acquire Usiminas’ shares, leading CSN to hold 17.43% of Usiminas’ capital stock at that
time. 14

During the antitrust assessment, CADE was particularly concerned with the fact that both
companies were competitors in the Brazilian steel market, and CSN, although holding a minority
position in Usiminas, could boost the risk of coordination, as part of the rights to be granted as a
shareholder.

As a remedy to decrease the concern, CADE decided to sign with CSN a Performance
Commitment Agreement (“TCD”), through which (a) CSN committed to divest a specific amount
of the acquired shares; and (ii) it was determined a prohibition for CSN to exercise the political
rights it would held in the corporate capital of Usiminas.

CADE was so artificially amending the corporate structure of Usiminas to characterize
CSN as a mere financial investor of the company, targeting mainly to block CSN accessing
sensitive information from Usiminas and so avoiding the concern of antitrust coordination in the
affected market.

However, there was not — again - a substantial analysis on whether the decision could
affect the investment made, in the sense that political rights could be relevant from an investing
perspective without effectively affecting the governance structure of the target company.

Recently, though, CSN requested CADE to soften the terms of the TCD, to allow the
company to participate and vote in the General Shareholder’s Meeting in which two members of the
Board of Directors and one of the Audit Committee were to be elected.

CADE granted the request, partially, allowing CSN to participate in the meeting and also
to indicate two independent members for the election. However, as a precondition for the
authorization, CADE determined CSN to evidence that: (i) the potential members would be in
compliance with the isonomy standards established in the rules of BM&FBovespa New Market, and
(ii) there would be no exchange of competitively sensitive information from Usiminas to CSN
through the election of such independent members.

This recent decision was a good example of how antitrust concerns and corporate
investments can coexist and that a creative outcome is possible when targeting the real purpose of a
given conflict of law.

13 Companhia Sidertrgica Nacional (“CSN”) and Usinas Siderurgicas de Minas Gerais S.A. (“Usiminas”). Approved by
the Tribunal in April, 2014. Although submitted under the revoked regime, was ruled under the new regime.

14 On September 8, 2011, SDE became aware of the acquisitions of shares made by CSN, opening the APAC
08012.009198/2011-21. After the investigation, the SDE concluded that the notification of the transaction was
mandatory and CSN was fined due to the late submission of the transaction.
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6. Conclusion

The prohibition of the exercise of political rights related to the acquisition of shares is
established in one only situation covered by CADE’s Internal Regulation, which is the acquisition
of shares through the stock market/tender offer.

However, and in practical terms, the coexistence of corporate rights and antitrust concerns
was boosted by the complexity of the transactions submitted to CADE’s review, gaining a relevance
that is crossing the legal provision. As seen, the subject of political rights also appeared as merger
remedies and in the analysis of minority thresholds and joint/sole control definition.

In the absence of a clear definition of political rights under an antitrust perspective, the
clear cut approach that was being taken by CADE in the recent past when dealing with the analysis
of political rights seems to be overcome by a more precise analysis focusing on the governance
structure of the target company to address concerns.

That said CADE is developing the institute, which moves quickly as the dynamic of the
stock market. At one side, investors are always looking for financial gains and, at the other, the
authority aiming to avoid antitrust concerns. Within such context, CADE needs to find a way to
allow investors to protect the investment made through the exercise, at a certain degree, of the
political rights linked to shares and simultaneously avoid damages to competition — which is not an
easy task.

A case-by-case analysis seems to be the key approach for the institute. A per se
understanding, which focus only on the precise percentage of shares acquired and blocks the
correspondent political rights would not be consistent with the rational of the antitrust regime in
Brazil, which targets the effects of an action to evaluate concerns.

As a conclusion, irrespective of any possible definition that could be applied to political
rights, CADE needs to focus on the effects that the rights may grant to an investor as part of an
analysis targeting the governance structure of the company. This is the approach that meets the rule
of reason concept established by the Brazilian Antitrust Law and also allows both investors and
antitrust concerns to coexist.

Therefore, we encourage the authority to continue developing the institute in the way it has
been doing in the more recent precedents, with creative solutions targeting the effects of political
rights to be suspended with a positive outcome to the market.
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CHAPTER 12 - IMPACT OF CADE’S DECISIONS ON THE MARKET VALUE OF
MERGING FIRMS: BEFORE AND AFTER THE NEW LAW

Ricardo R. G. Avelino
Edgard A. Pereira

1. Introduction

Companies engaged in horizontal mergers and acquisitions are usually thought to benefit
from the increasing market power of the resulting firm, which allows it to reduce the price paid to
suppliers or charge a higher price to consumers, and from the redeployment of the combined assets
of the two firms toward higher-valued uses. To the extent that, in an efficient market, the price of a
security reflects the present value of its expected future cash flows, any event that influences the
future prospects of a firm, such as mergers and acquisitions, will impact stock prices. Several
researchers have investigated the effect of the announcement of the transaction and of merger
control decisions on stock prices. See, inter alia, Eckbo and Wier (1985)%, Kim and Singal (1993)2,
Aktas et al. (2004)3, Duso et al. (2007)* and Duso et al. (2011)°. These studies, however, have
focused on the U.S. and EU jurisdictions.

This paper assesses the impact of the Brazilian antitrust authorities' decisions on the
bidders' stock prices before and after Law No. 12,529/11 based on a sample of 16 mergers and
acquisitions from October 2006 to April 2013 in which both the acquirer and the target were listed
on the BM&FBovespa. We rely on the traditional event study methodology introduced by Fama et
al. (1969)8. For a good review of the event study methodology, the reader is referred to MacKinlay
(1997)’.

The assessment of the strength of Brazilian antitrust authorities' decisions is motivated by
the existing debate in the literature about the effectiveness of merger control institutions. Kim and

! Eckbo, B. and Wier, P. (1985). Antimerger Policy under the Hart-Scott-Rodino Act: A Reexamination of the Market
Power Hypothesis. Journal of Law and Economics, 28 (1), 119-149.

2 Kim, E. and Singal, V. (1993). Mergers and Market Power: Evidence from the Airline Industry. American Economic
Review, 83 (3), 549-569.

3 Aktas, N., de Bodt, E. and Roll, R. (2004). Market Response to European Regulation of Business Combinations.
Journal of Financial and Quantitative Analysis, 39 (4), 731-757.

4 Duso, T., Neven, D. and Réller, L. (2007). The Political Economy of European Merger Control: Evidence using Stock
Market Data. Journal of Law and Economics, 50 (3), 455-489.

5 Duso, T., Gugler, K. and Yurtoglu, B. (2011). How Effective is European Merger Control? European Economic
Review, 55 (7), 980-1006.

6 Fama, E., Fisher, L., Jensen, M. and Roll, R. (1969). The Adjustment of Stock Prices to New Information.
International Economic Review, 10 (1), 1-21.

" MacKinlay, C. (1997). Event Studies in Economics and Finance. Journal of Economic Literature, 35, 13-39.
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Singal (1993)8, for example, argue that they are too lenient and allow anticompetitive mergers to go
through, while Aktas et al. (2004)° stress that they destroy synergistic efficiencies by unnecessarily
intervening in the marketplace. This raises the question of the appropriateness of the remedies
proposed by the antitrust authorities to deter anticompetitive mergers and to restore competition.

After the selection of an event of interest and of the event window, we calculate the
abnormal return of the security over this interval, given by the difference between the actual return
and the predicted return (constructed from the parameter estimates of the market model in a period
prior to the event window). Then we aggregate these abnormal returns over time and across
securities, giving rise to the average cumulative aggregated abnormal return, which is the basis for
the statistical tests. Under the null hypothesis of no impact, the cumulative abnormal return should
be statistically indistinguishable from zero over any interval around the event of interest.

Our findings suggest that the market anticipates the announcement of Brazilian mergers
and acquisitions and that they have a sizable impact on security prices. This impact is basically
concentrated in the seven days prior to and including the announcement date. The average
cumulative abnormal return over this period rises roughly 7.3% and it is statistically positive at any
conventional level of significance.

The results also provide evidence that CADE’s final affects stock prices. The empirical
estimates point to a gain of 7.3% over the 41-day period centered at the event date under Law No.
8,884/94, which indicates that the market interprets the end of uncertainty and the consequent
approval of the transaction, even with provisions, as good news. The absence of a negative
correlation between abnormal returns around the announcement of the transaction and around
CADE's decision suggests that the restrictions do not impose significant economic constraints on
the acquirer's behavior or that most benefits accruing to the merging firms are due to synergistic
gains.

The impact of the announcement of CADE’s decision is more than 50% greater under Law
No. 12,529/11, exceeding 12% over the 41-day period centered at the event date. This preliminary
evidence (based on two mergers submitted to the approval of the antitrust authorities) indicates
either that market participants revised the odds assigned to the rejection of a transaction by CADE
or that the apparent greater impact might be a consequence of movements in stock prices unrelated
to CADE’s decision.

It must be stressed that this is not the first paper that applies the event study methodology
to study the effect of Brazilian mergers and acquisitions on security prices. Camargos and Barbosa
(2006)°, for instance, analyze whether the information contained in the merger announcement is
immediately incorporated into stock prices. Patrocinio et al. (2007)!! examine the relationship
between intangibility, measured by the book to market ratio, and the gains from corporate
acquisitions. Nevertheless, neither of these papers addresses the effectiveness of merger policy in
Brazil and their impact on security returns.

8 Kim, E. and Singal, V. (1993). Op. cit.
® Aktas, N., de Bodt, E. and Roll, R. (2004), Op. Cit.

10 Camargos, M. and Barbosa, F. (2006). Eficiéncia Informacional do Mercado de Capitais Brasileiro Pés-Plano Real:
Um Estudo de Eventos dos Anuncios de Fusdes e Aquisi¢des. Revista de Administracéo, 41 (1), 43-58.

11 patrocinio, M., Kayo, E. and Kimura, H. (2007). Aquisicdo de Empresas, Intangibilidade e Criacdo de Valor: Um
Estudo de Evento. Revista de Administracdo, 42 (2), 205-215.
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The remainder of this paper is organized as follows. Section 2 sets forth the methodology
employed to measure the impact of the events of interest on security returns. Section 3 describes the
dataset used in this paper. Section 4 presents the empirical results, highlighting the estimates of the
abnormal and cumulative abnormal returns around the merger announcement and CADE’s decision.
Finally, Section 5 presents the conclusions.

2. Event Study Methodology

First, let us define some notation to facilitate the measurement and analysis of abnormal
returns, following MacKinlay (1997). Returns are indexed in event time by 7. Denote by 7 = 0 the
event date, let 7 = T1+ 1and 7 = T represent the event window and 7=To + 1 and 7 = T; form
the estimation window. Thus, L1 = T1 — To and L2 = T, - T1 are, respectively, the length of the
estimation and of the event window.

Further, define R, as the continuously compounded return of security i at time t, for i = 1,
..,Nand t = Ty, ... ,T2, and, analogously, R, as the market return at time t. The market model

assumes that R, and R, are related through the following specification

Ri = o + fiRy + & 1)

i’ 'mt
where ¢&;, is a mean-zero uncorrelated error term with constant variance, i.e.,
2
E[git]: 0, Varlg,]= o,
and «; and f; are unknown parameters, estimated using the estimation window.

The abnormal return for security i is computed using the event window as the difference
between the actual return and the return predicted by the market model, that is,

ARir =R, _di _IéiRmz-’ T=T1+1,..,T

where ¢, and ﬁi are the ordinary least squares estimates of «; and ;.

Under the null hypothesis that the event does not affect the security return, the abnormal
return has mean zero and variance given by

GZ(AAR”j:a; +%{1+w}

1 On

where . and &2 denote, respectively, the mean and variance of the market return over
the estimation window.
MacKinlay (1997) points out that the market model represents an improvement over the

constant mean model since it removes the portion of the variation of the security return that is
related to the index. As a result, the variance of abnormal returns is reduced, improving the ability

to detect event effects. Obviously, the higher the R of the regression in (1), the greater is the
reduction in the variance and the larger is the gain from the use of the market model.
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To assess the impact of the event over a window of several days, the individual abnormal
returns must be aggregated through time. Define the cumulative average abnormal return for
security i from 71 to 7, where T1 <71 < 72 < T, as the sum of the individual abnormal returns
over this interval, namely,

=1, A

CAR z'172'2 ZARn

=1y

Under the null hypothesis, CAR, (z,,7,) has also mean zero and asymptotic variance (as
L1 increases) given by

ot (71’ & ) = (Tz —h +1)O'3-i

In order to draw overall conclusions, we have to further aggregate the cumulative abnormal
return across securities, such as in (2), and work with averages instead:

CAR 71’ Tz Z CAR URZ: ) 2)
The corresponding variance can be expressed as
Var(CAR Tl,‘l'z ) N7 ZU rl,rz

and the null hypothesis can be tested using the standardized CAR statistic

Cﬁi(ﬁ’fz)
Var((ﬁi (r7,)f

/2

which converges to the standard normal distribution as L; increases.

3. Description of the Data

The starting point for the construction of the dataset used in this study is a sample of 19
mergers and acquisitions between October 2006 and April 2013 in which both the acquirer and the
target were listed on the BM&FBovespa. We selected from this initial sample only those
transactions for which the market value of the target in the quarter prior to the announcement date

was at least 10% of the market value of the acquiring firm.

Table 1 lists the final sample of 16 mergers and acquisitions analyzed in this paper, in
conjunction with the announcement dates of the merger and of CADE’s final decision and the
market values of the firms in the quarter prior to the announcement of the acquisition. We see that
there is a huge variation in the market values of the acquirers and of the targets, which range,
respectively, from R$ 1,398 billion to R$ 93,830 billion and from R$ 436 million to R$ 31,604
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billion. The acquirers' mean market value equals R$ 12,465 billion and is approximately twice as
large as that of R$ 6,064 billion for the targets.

Table 1 — Dates of Announcement of the Acquisitions and of CADE’s Decision and Market

Values of the Acquirer and of the Target in the Quarter Prior to the Merger Announcement

_ Merger Market Value (R$ billions) Cade’s

Companies Announcement [~ Acquirer Target Decision
Net/Vivax 11/10/2006 5,021 1,314 12/12/2007
BMF/Bovespa 25/03/2008 16,173 16,684 09/07/2008
Oi/Brasil Telecom 25/04/2008 15,731 11,940 20/10/2010
Totvs/Datasul 22/07/2008 1,398 658 05/08/2009
Gafisa/Tenda 01/09/2008 3,581 1,795 15/04/2009
Brascan/Company 10/09/2008 1,579 853 21/01/2009
VCP/Aracruz 15/09/2008 8,681 14,430 24/11/2010
Itad/Unibanco 03/11/2008 93,830 31,604 18/08/2010
Perdigdo/Sadia 18/05/2009 5,938 2,522 13/07/2011
Pao de AFgr?ga” POt | 0g/06/2009 7,289 799 | 17/04/2013
Duratex/Satipel 22/06/2009 1,777 436 29/06/2011
Amil/Medial 19/11/2009 3,466 757 17/04/2013
Braskem/Quattor 22/01/2010 12,299 1,746 04/05/2011
Drogasil/Raia 02/08/2011 2,000 1,612 23/05/2012
Cosan/Comgas 03/05/2012 13,730 5,118 12/09/2012
Kroton/Anhanguera 22/04/2013 6,954 4,750 14/05/2014

Mean 12,465 6,064

4. Empirical Results

In this section, we examine to what extent the announcement of the acquisition and of
CADE's decision influence the returns of acquirers' stocks. We take the Ibovespa as the market
benchmark and consider a pre-acquisition period of 250 days and an event window of 41 days
centered on the event date. For those companies that have common and preferred stocks listed on
BM&FBovespa, we pick the preferred stock, which is more actively traded.
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4.1. Merger Announcement

Table 2 presents the average abnormal and cumulative abnormal returns around the
announcement date, from day -20 to day 20, along with the corresponding standard errors. For most
abnormal returns, it is not possible to reject the hypothesis that they are statistically equal to zero in
favor of the hypothesis that they are positive adopting the conventional level of significance of 5%.
There is evidence that they are greater than zero only on days t=-19, t=-5, t=-3 and t=0. These
positive abnormal returns of 2.159%, 0.455%, 1.704% and 2.307% have associated t statistics of
3.450, 2.325, 2.724 and 3.687.

The cumulative abnormal returns depicted in Figure 1 suggest that the market anticipates
the forthcoming announcement. The average CAR sharply increases from day t=-7 to day t=0,
varying from -0.032% to 7.257% over this period. Even if we focus on the CAR from day -20 to
day 0, we can safely reject the hypothesis that it is equal to zero, as indicated by the t statistic of
2.532. We also observe that in the days after the announcement and before day t=-7, the CAR is
relatively stable, as would be expected.

Table 2 — Aggregated Abnormal and Cumulative Abnormal Returns around the Merger

Announcement

Event Day AR:% t-stat CAR:% t-stat
-20 -0.395 -0.631 -0.395 -0.631
-19 2.159 3.450 1.765 1.994
-18 0.450 0.719 2.214 2.043
-17 -0.326 -0.521 1.888 1.509
-16 0.091 0.145 1.979 1.415
-15 -0.041 -0.066 1.938 1.265
-14 -0.378 -0.604 1.560 0.943
-13 -0.460 -0.735 1.100 0.622
-12 0.291 0.466 1.391 0.741
-11 -0.504 -0.806 0.887 0.449
-10 -0.206 -0.330 0.681 0.328
-9 0.284 0.454 0.965 0.445
-8 0.019 0.030 0.984 0.436
-7 -1.016 -1.625 -0.032 -0.014
-6 0.619 0.990 0.587 0.242
-5 1.455 2.325 2.042 0.816
-4 0.703 1.124 2.745 1.064
-3 1.704 2.724 4.449 1.676
-2 0.562 0.898 5.010 1.838
-1 -0.060 -0.096 4.950 1.770
0 2.307 3.687 7.257 2.532
1 -0.258 -0.413 6.999 2.385
2 -0.047 -0.075 6.952 2.317
3 0.117 0.187 7.069 2.307
4 -1.037 -1.655 6.032 1.928
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5 0.546 0.872 6.578 2.062
6 -0.518 -0.827 6.060 1.864
7 0.878 1.402 6.938 2.096
8 -0.367 -0.586 6.571 1.950
9 -0.398 -0.637 6.173 1.801
10 1.196 1.910 7.368 2.115
11 -0.519 -0.829 6.849 1.935
12 -0.375 -0.599 6.474 1.802
13 -1.112 -1.777 5.362 1.470
14 -0.061 -0.098 5.301 1.432
15 0.338 0.540 5.639 1.502
16 0.182 0.291 5.821 1.530
17 -0.301 -0.482 5.520 1.431
18 0.301 0.481 5.820 1.490
19 0.030 0.047 5.850 1.478
20 0.718 1.146 6.568 1.639

Figure 1 — Cumulative Abnormal Return for Merger Announcement from Event Day -20 to
Event Day 20

CAR %

r r r r r r r r r r r

-18 .15 -12 9 6 -3 O 3 6 9 12 15 18

-1.0

Event Time

The impact of the merger documented in Table 3 is larger than those previously reported in
the literature for the U.S. Malatesta (1983)?, for instance, provides an estimate of 0.80 for the
average cumulative abnormal return of a sample of 256 successful bidding firms over the public

12 Malatesta, P. (1983). The Wealth Effects of Merger Activity and the Objective Functions of Merging Firms. Journal
of Financial Economics, 11, 155-181.
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announcement month. Eckbo (1983) also reports a moderate average gain of 1.58% for 102
acquirer firms from twenty days before through ten days after the announcement. Asquith (1983)%,
based on a sample of 196 successful bidding firms, finds an even smaller CAR of only 0.20% from
nineteen days before through the first public announcement.

4.2. CADE's Decision
4.2.1. Empirical Evidence under Law No. 8,884/94

Table 3 presents the abnormal and cumulative abnormal returns around CADE's decision.
Only three abnormal returns, on days, t=-1, t=6 and t=9, are individually greater than zero at the 5%
level. Nevertheless, taken together, all abnormal returns provide strong evidence that CADE's
decision does matter.

We observe in Figure 2, which plots the evolution of cumulative abnormal returns, and in
Table 3 a delayed reaction to CADE's decision. The cumulative abnormal return sharply increases a
few days after the approval of the transaction. From day t=5 to t=12, for example, it jumps from
2.575% to 7.509%. In the subsequent days, the CAR slightly decreases, reaching 7.300% on day
t=20, with a corresponding t statistic of 1.648. The gain over the 41-period interval around CADE's
decision is comparable to the gain of 7.257% over the seven-day period prior to and including the
day of the merger announcement.

There is no evidence that anticompetitive rents generated by mergers and acquisitions are
dissipated by the antitrust authority decision. In the case of effective antitrust decisions, one should
expect a negative correlation between security prices around the merger announcement and security
prices around CADE's decision, something that we do not observe in the data. Thus, it seems that
the restrictions imposed by CADE to approve the operations are too weak if the benefits
predominantly stem from the increasing market power of the resulting firm.

Alternatively, one may posit that the gains are mainly attributable to economies of scale or
scope, increases in managerial efficiency or other synergistic gains. In this scenario, one should not
observe any correlation between security prices around the merger announcement and around
CADE's decision if the market anticipates that the antitrust authority will correctly identify the
sources of the gains.

We are left, therefore, with a puzzle. If the market is efficient and CADE rarely blocked a
transaction under Law No. 8,884/94, we would expect investors became aware of the final outcome.
If this is the case, the price of the security should incorporate almost all benefits from the
merger/acquisition at the time of the announcement. Of course there was always a probability that
the operation be rejected and the market, as a result, would assign a value to a positive resolution of
the uncertainty. But the small probability of rejection does not seem compatible with an abnormal
price run-up of 7.3% around CADE's decision, which is of the same order of magnitude as that of
the stock price increase around the merger announcement.

13 Eckbo, B. (1983). Horizontal Mergers, Collusion, and Stockholder Wealth. Journal of Financial Economics, 11, 241-
274,

14 Asquith, P. (1983). Merger Bids, Uncertainty and Stockholder Returns. Journal of Financial Economics, 11, 51-83.

134



Brazilian Antitrust Law (Law N.° 12,529/11): 5 years

Table 3 — Aggregated Abnormal and Cumulative Abnormal Returns around CADE’s

Decision
Event Day AR: % t-stat CAR:% t-stat
-20 0.414 0.641 0.414 0.641
-19 0.326 0.505 0.740 0.810
-18 0.894 1.383 1.634 1.460
-17 1.043 1.614 2.677 2.071
-16 0.747 1.157 3.424 2.370
-15 -0.046 -0.071 3.378 2.135
-14 0.267 0.413 3.645 2.132
-13 -0.666 -1.031 2.979 1.630
-12 0.160 0.247 3.138 1.619
-11 0.202 0.312 3.340 1.635
-10 0.680 1.053 4.020 1.876
-9 0.115 0.178 4.135 1.848
-8 0.122 0.188 4.256 1.827
-7 -0.187 -0.289 4.070 1.684
-6 -0.479 -0.741 3.591 1.435
-5 0.153 0.237 3.744 1.449
-4 -0.430 -0.666 3.314 1.244
-3 -0.338 -0.523 2.976 1.086
-2 -0.034 -0.052 2.942 1.045
-1 1.347 2.084 4.289 1.485
0 0.015 0.023 4.304 1.454
1 -0.744 -1.152 3.560 1.175
2 0.101 0.156 3.660 1.181
3 -0.104 -0.161 3.556 1.124
4 -0.559 -0.866 2.997 0.928
5 -0.421 -0.652 2.575 0.782
6 1.267 1.961 3.842 1.144
7 0.982 1.520 4.824 1.411
8 -0.039 -0.061 4.785 1.375
9 1.515 2.344 6.299 1.780
10 0.194 0.300 6.493 1.805
11 0.592 0.916 7.085 1.939
12 0.424 0.657 7.509 2.023
13 -0.510 -0.790 6.999 1.858
14 0.276 0.427 7.275 1.903
15 -0.513 -0.753 7.322 1.755
16 -0.965 -1.416 6.357 1.504
17 0.800 1.174 7.156 1.671
18 -0.126 -0.184 7.030 1.621
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19 0.779 1.142 7.809 1.779
20 -0.509 -0.748 7.300 1.648

Figure 2 — Cumulative Abnormal Return for CADE’s Decision from Event Day -20 to Event
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4.2.2. Empirical Evidence under Law No. 12,529/11

Only two acquisitions that were submitted for approval under the new antitrust Law satisfy
the conditions employed to construct the sample used in this paper. Based on this limited evidence,

we evaluate whether under the new legislation CADE’s decision impact stock prices.

Table 4 presents the abnormal and cumulative abnormal returns around the antitrust
authority decisions along with the associated t statistics. We observe that five individual abnormal
returns are statistically greater than zero. Four of them are prior to the event date, on days t = -20, t
=-12,t=-8 and t = -5. We also see that the t statistic associated with the CAR on day t = 20 equals
1.786. Thus, the null hypothesis of no effect is rejected in favor of the alternative of a positive effect

at the conventional level of significance of 5%.

Table 4 — Aggregated Abnormal and Cumulative Abnormal Returns around CADE’s
Decision under Law No. 12,529/11
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Event Day AR: % t-stat CAR:% t-stat
-20 2.717 2.427 2.717 2.427
-19 -0.639 -0.571 2.079 1.313
-18 -1.969 -1.757 0.110 0.057
-17 0.885 0.791 0.995 0.444
-16 0.309 0.276 1.304 0.521
-15 -0.003 -0.003 1.301 0.474
-14 -1.407 -1.257 -0.106 -0.036
-13 -0.491 -0.438 -0.597 -0.189
-12 2.943 2.630 2.346 0.699
-11 0.508 0.454 2.854 0.806
-10 -1.456 -1.301 1.398 0.377

-9 0.534 0.477 1.932 0.498
-8 2.486 2.219 4.419 1.095
-7 1.008 0.901 5.427 1.296
-6 -0.191 -0.171 5.236 1.208
-5 2.169 1.937 7.404 1.654
-4 1.040 0.929 8.444 1.830
-3 0.294 0.263 8.738 1.840
-2 -0.357 -0.319 8.381 1.718
-1 1.159 1.035 9.540 1.906
0 -1.092 -0.976 8.448 1.647
1 -0.156 -0.139 8.292 1.579
2 0.440 0.394 8.733 1.627
3 0.096 0.085 8.828 1.610
4 -1.609 -1.437 7.220 1.290
5 2.003 1.790 9.222 1.616
6 -0.891 -0.796 8.331 1.432
7 0.538 0.480 8.869 1.497
8 0.087 0.078 8.955 1.486
9 -0.039 -0.035 8.916 1.454
10 1.220 1.090 10.136 1.626
11 -0.103 -0.092 10.033 1.585
12 1.521 1.358 11.554 1.797
13 -0.787 -0.703 10.767 1.650
14 0.280 0.250 11.048 1.668
15 1.337 1.195 12.384 1.844
16 -0.033 -0.030 12.351 1.814
17 0.431 0.385 12.782 1.853
18 -0.365 -0.326 12.417 1.776
19 0.308 0.275 12.725 1.797
20 0.073 0.065 12.798 1.786

Figure 3 plots the evolution of the cumulative abnormal return over the event window.
There is a clear upward trend and we see that most of the effect is concentrated before the event
date. The CAR rises from 2.717 on day t = -20 to 9.540 on day t = -1 and then increases to 12.798
on day t = 20. The impact is numerically more than 50% greater than under Law No. 8,884/94.
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Figure 3 — Cumulative Abnormal Return for CADE’s Decision under Law No. 12,529/11 from
Event Day -20 to Event Day 20
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We point out that this preliminary evidence must be viewed with caution, since it is based
on only two acquisitions. It might be a consequence of a change in the odds assigned by market
participants to the rejection of a transaction by CADE, triggered by the new antitrust law. Law No.
12,529/11 established the need for CADE's prior approval of concentration acts, which undeniably
eliminated the difficulties inherent in fully unwinding a transaction in which the parties were
already effectively operating in an integrated manner.

Alternatively, it is possible that the results might have been driven by an upward trend in
Kroton stock price unrelated to CADE’s decision. With a moderate sample size, the idiosyncratic
shocks tend to average out. But this is not the case in a sample of two observations. The small
variability of Kroton returns explained by the market returns, indicated by the low R? in the
regressions, is consistent with this hypothesis. In this scenario, we expect the CAR around CADE’s
decision under Law No. 12,529/11 to converge to the numbers in Table 3 as more observations
become available and the precision of the estimates is increased.

5. Conclusion

This paper applied the event study methodology to a sample of 16 mergers and acquisitions
in Brazil between October 2006 and April 2013 to evaluate the impact of merger announcement and
of merger control policy on the market value of the acquirers before and after the new antitrust law.
The results suggest that there is a positive abnormal return of approximately 7.3% around the
announcement of the transaction, concentrated in the seven days prior to and including the day of
the announcement.
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The results also suggest that CADE's final decision does influence stock returns. The
average cumulative abnormal return over a 41-day period around the final decision equals 7.3%
under Law No. 8,884/94 and has roughly the same magnitude of the gains accruing to the
shareholders of the merging firms around the announcement of the acquisition.

To the extent that rents generated by mergers and acquisitions are not subsequently
dissipated by CADE's decision, the results are consistent with the view that the remedies proposed
by CADE to approve anticompetitive mergers and to restore competition are too weak or with the
notion that the rents accruing to the parties are predominantly due to synergistic gains. The sizable
positive abnormal return around the final decision is nonetheless puzzling, even if we recognize that
the market attaches a value to the resolution of the uncertainty. It is difficult to reconcile the
magnitude of the gain around CADE's decision with the fact that the antitrust authority seldom
blocked a merger under Law No. 8,884/94.

The impact of CADE’s decision under Law No. 12,529/11 equals 12.8% and is more than
50% greater than under the old law. We pointed out that the small sample size does not allow us to
discriminate between a situation in which this greater impact resulted from a revision in the odds
assigned by market participants to the rejection of a transaction by CADE and another in which the
greater impact is a consequence of movements of the stock price of a particular company unrelated
to CADE’s decision.
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[11. CONDUCTS
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CHAPTER 13 - DUE PROCESS OF LAW AND THE BRAZILIAN ANTITRUST
AUTHORITY

Pedro Paulo Salles Cristofaro
Luisa Shinzato de Pinho

The Brazilian Antitrust Law is primarily enforced by the CADE. This role confers the
necessary powers to impose penalties for violations against the economic order, such as cartel
formation and abuse of dominant position. CADE is a governmental entity subject to the Federal
Executive Power (in fact, it is an agency linked to the Ministry of Justice) and is responsible for
investigating and prosecuting anticompetitive practices (especially incumbent upon the General
Superintendence) and for applying the penalties provided by the law (by the Tribunal, comprised of
a President and six Commissioners). In certain cases, some conducts may also be subject to criminal
sanctions for the individuals involved. Those are, however, not applied by CADE, but by the
Brazilian Judiciary Courts. This chapter refers only to administrative sanctions and proceedings
under the Brazilian Antitrust Law.

The investigation, prosecution and application of administrative penalties are subject to an
administrative process conducted by CADE according to its internal regulations and the Brazilian
Antitrust Law. The decision issued by the Tribunal is final and with no chance of appeal to a higher
administrative court or authority. Therefore, it may only be challenged in a judicial process.

Notwithstanding the administrative nature of this process and resulting decision, it must
also abide by the constitutional guarantees that ensure the right of full answer and defense and
compliance with the due process of law. Despite some questioning in the past concerning the
application of such terms in administrative processes, nowadays the Brazilian Constitution
expressly sets forth that “parties in judicial and administrative processes, and defendants in any and
all processes, are entitled to a full answer and defense and an adversary system with the means and
resources inherent therein.!"

This was also stated by the Brazilian Federal Supreme Court referring to the right of full
answer and defense in "all legal processes, judicial or administrative." At that time, the Supreme
Court also made it clear that the right of full answer and defense guaranteed by the Constitution
"involves not only the right to question allegations and to obtain information, but also the guarantee
that such questioning and defense will be considered by the ruling authority” and also that "full
exercise of the adversary system is not limited to guaranteeing presentation of a timely and effective
defense against the alleged facts; it also implies the possibility of being heard concerning legal
matters".2

The due process of law is highly regarded by the Brazilian legislation and the Federal
Constitution itself contains more than one provision concerning such guarantee. In addition to the

! Article 5, LV. Free Translation.
2 Writ of Mandamus No. 24.268, decided by the Brazilian Supreme Court on May 2, 2004. Free translation.
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aforementioned Article 5, LV, special emphasis should be given to Article 5, LIV, according to
which no one shall be deprived of its liberty or its goods without due process of law. It is regarded
as a condition of effectiveness of decisions issued by governmental authorities and as an essential
element of the rule of law due to the assurance that public authorities’ acts and proceedings are
restricted to legal boundaries.®

Sure enough, CADE is subject to due process of law and consequential provisions. This
has been duly acknowledged by CADE in more than one opportunity. Even though such guarantees
are applicable to all CADE proceedings, including merger control, this paper highlights some of the
most essential aspects of due process of law in punitive proceedings, as follows:

Material Truth

Extensive Fact-Finding Phase
Adversary System

Full access

Motivation

Loyalty and Good Faith

1. Material Truth

First of all, due process of law requires that the imposition of penalties by CADE be based
on proven facts and applicable legal provisions. With regard to CADE’s decisions concerning
economic agents’ behavior in a particular case, the law does not give CADE room to decide
whether an act constitutes a breach of the economic order or not. The recognition of a cartel or the
qualification of an act as abuse of dominant position is not an act of political choice for CADE. The
definition of the wrongdoing arises from the law and application of a certain penalty is a necessary
consequence of the unlawful act. The decision is, therefore, strictly bound by the law and subject to
judicial review. Thus, CADE must pursue the so-called “material truth”, which is the veracity of the
alleged facts, as a condition for the application of a penalty.

In light of this, CADE’s administrative processes require a stricter search for the material
truth than, e.g., a judicial process regarding civil matters. Civil processes are mainly concerned
about rights that may be negotiated by the parties. In a civil proceeding, the judge must decide
based on the evidence included in the docket and the burden of producing this evidence is shared by
the parties. On the other hand, the antitrust authority is required to pursue evidence to sustain its
allegations and take all necessary measures to obtain an accurate account of the parties’ behavior.
CADE’s processes require a thorough investigation of the alleged facts and confirmation that the
material truth gives cause to the attributed sanctions. If the produced evidence is not enough for the
authority’s conviction, due process of law requires the defendant’s acquittal.

On this matter, it is important to note that for a long time prevailed in Brazil the
understanding that a certain conduct would only be considered a violation upon assessment of its

3 MELLO, Celso Antonio Bandeira de. Procedimento Administrativo in Direito Administrativo na Constituicido de
1988. Sdo Paulo: Revista dos Tribunais, 1999. p. 26.
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effects and damages to the market. However, in recent cases CADE did not strictly follow this
understanding and convicted economic agents based on the assumption that certain conducts would
be considered violations regardless of the actual assessment of its true damages to the economic
order. That was the case, for example, when CADE convicted a Brazilian company for establishing
minimum resale prices in the SKF case®. In this opportunity, CADE ruled that after assessment of
an agreement executed by the company establishing minimum resale prices, unlawfulness of such
conduct could be presumed. Thus the defendant should bear the burden of proof and dissuade the
authority from considering such conduct a violation. In theory, this decision may give rise to
questions as to its conformity to the principle of material truth and, consequently, with the due
process of law.

2. Extensive Fact-Finding Phase

As stated above, CADE must always strive for the material truth in its administrative
processes. And the path for obtaining the material truth necessarily requires a detailed assessment of
the facts, by means of an extensive fact-finding phase. Accordingly, the defendant is entitled to
present and have access to all relevant evidence concerning the facts under discussion that may
possibly influence the proceeding’s outcome. Even though this right should be unlimited to the
defendant, it must be restricted to evidence pertaining to the facts assessed in the process.
Production of unnecessary evidence that could potentially delay the proceeding’s conclusion must
be avoided. In any case, however, it is important to note that CADE’s primary duty is to prove the
alleged violation, and the lack of evidence as to the actual perpetration will determine the
defendant’s acquittal.

Evidence produced by the defendant must be specified upon filing of its defense and is
subject to the General Superintendence’s approval. In fact, the General Superintendence has at the
same time the powers and the legal duty to determine the production of evidence that might
influence CADE’s judgment and thus guarantee the exercise of the right of full answer and defense.

An interesting issue concerning this matter is the legal provision that establishes that the
defendant may indicate up to 3 (three) witnesses, according to Article 70 of the Brazilian Antitrust
Law. At first, this provision may seem harmful to the defendant, since the absolute limitation on the
number of witnesses could represent a restriction to the right of full answer and defense, especially
when the accusation relates to multiple facts and conducts. In such cases, making an analogy from
Article 357, Paragraph 6, of the Brazilian Code of Civil Procedure, it is possible to sustain that this
limitation would apply to each of the alleged facts. On the other hand, since the Brazilian Antitrust
Law allows the Reporting Commissioner to determine production of complementary evidence, new
relevant evidence presented by the parties and deriving from such complementary proceedings
should be granted.

The right to an extensive fact-finding phase is comprised of the right to present evidence as
well as to keep track of the production of such evidence. This follow-up, however, does not prevent
the use of the so-called "borrowed evidence”, that is, evidence lawfully obtained from another
administrative or judicial proceeding. It is customary for CADE to make use of evidence obtained

4 Administrative Process No. 08012.001271/2001-44, decided by the Tribunal on January 30, 2013.
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in criminal processes. This has been confirmed by the Brazilian Courts more than once, even by the
Federal Supreme Court. However, the defendant shall have the right to question the use of such
borrowed evidence, due to his/her right to an adversary system, as will soon be explained.

In any case, evidence used by CADE must be obtained according to the law. The Federal
Constitution expressly establishes that "the evidence obtained through illicit means is
unacceptable".® Thus, any evidence obtained in a manner that does not comply with the legal terms
is not effective and affects the decision issued by the Tribunal, since it will be based on unlawful
evidence. Such was a recent ruling of the Brazilian Federal Justice annulling a decision issued by
CADE in an administrative process grounded on evidence that was illegally obtained in a criminal
process:®

| - The decision issued by CADE in an administrative process convicting a company
manager in the industrial and medical gases sector for cartel formation is null and void,
given that it was based on evidence produced within the scope of a criminal proceeding,
which was considered unlawful by the Superior Court of Justice.

Il - This evidence cannot be considered independent since it was borrowed from the
criminal process and constituted essential evidential basis for CADE’s administrative
process. In addition, the alleged mitigation of the unlawful evidence based on the theory of
inevitable discovery is not applicable. It is not clear that the existence of the
aforementioned cartel would be fatally proven without the information derived from the
telephone interceptions presented before the court in the course of the criminal proceeding.
On the contrary: evidence of anticompetitive practices that CADE possessed was not
enough to lead to an administrative conviction for violations against the economic order.

I11 — The theory of the fruits of the poisonous tree according to Article 157 Paragraph 1 of
the Code of Criminal Procedure is not applicable, but rather item LVI of Article 5 of the
Federal Constitution, which prohibits the use of evidence obtained by unlawful means in
any judicial or administrative process to guarantee the due process of law, since conviction
imposed by CADE is based on evidence declared null in said criminal process. Precedent.

3. Adversary System

As explained above, the right for an extensive fact-finding phase implies the defendant’s
right to question all evidence presented in the process. This is guaranteed by another relevant
principle CADE is subject to: the right to an adversary system, which is not restricted to the right to
be heard and question allegations. This right also guarantees that the defendant is able to question
CADE’s allegations in a timely manner and in a way that influences the authority’s judgment. It
also requires that CADE specifies the accusations addressed to the party as a way to ensure his/her
defense for specific and well-defined allegations instead of generic ones. As stated by Article 41 of
the Brazilian Criminal Procedure Code, allegations must provide detailed description of the alleged

5 Federal Constitution, Article 5, LVI. Free Translation

& Civil Appeal No. 0050545-45.2010.4.01.3400/DF, decided by the Brazilian Federal Justice (TRF 1) on November 16,
2016. Free translation.
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facts. This rule also applies to administrative processes in CADE’s scope. The Technical Note that
initiates the process’ must detail the conduct of each of the defendants and provide the
circumstances in which each one participated in the investigated fact, as stated by Commissioner
César Costa Alves de Mattos:®

"It should be noted that the lack of description of individual conducts goes against Article
41 of the Criminal Procedure Code, which is based on the right of full answer and defense
set forth by the Federal Constitution in Article 5, item LV. (...) In view of the divergences
between the produced evidence and the administrative proceeding’s allegations, it is
demonstrated that, since the parties’ individual conducts were not provided, there has been
damage to the proceeding’s course”.

This was also ruled by the Brazilian Federal Courts in 2011, when a federal judge declared
a decision issued by CADE to be null and void due to lack of individual description of each one of
the defendants.® Upon provision of a detailed description of the defendant’s conduct in CADE’s
Technical Note, the party will be able to question the alleged facts and legal provisions applied by
the authority. Once proceeding is in course, the terms described by the Technical Note may only be
altered upon a new opportunity for the parties to question such amendment.

An essential aspect of the right to an adversary system is the right to be notified of the
proceeding’s initiation and so have the opportunity to participate during its course. According to the
Brazilian Antitrust Law, notification must be sent by mail with return receipt or by any other means
able to guarantee the defendant’s knowledge of the process. If the defendant cannot be notified by
such means, then he/she must be notified by means of publication in the Official Gazette or
newspaper of wide circulation in the state which he/she resides.

4. Full Access to the Process

The right to an adversary system and an extensive fact-finding phase are meaningless if the
defendant does not have access to the proceeding’s records. That is why the parties must have
access to all information that may be useful or necessary for their defense. In this sense, CADE's
Internal Regulation sets forth that in compliance with the principles of the right to an adversary
system and full answer and defense, the defendant shall have access to all documents conside