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ABOUT IBRAC

The Brazilian Institute of Studies on Competition, Consumer Affairs and
International Trade - IBRAC is a nonprofit private entity established in
1992 to foster the development of research, studies and debates involving
competition, consumer law issues and international trade.

In order to achieve that end, IBRAC has played an active role in the
interaction with the Brazilian antitrustauthorities (Conselho Administrativo
de Defesa Econdomica - CADE) and a number of other governmental and
non-governmental institutions, all of which have translated into constant
meetings and workshops to discuss specific topics of relevant subjects.

In addition, IBRAC also promotes events, notably the International
Seminar on Competition Defense, which is held every year with the
attendance of illustrious panelists from Brazil, and from many other
jurisdictions that interact with the Brazilian antitrust system, notably the
United States of America, the European Community, countries in Latin
America and Asia.

IBRAC is basically a forum for discussion. Within this context it also
maintains a permanent university extension course on antitrust law in Sdo
Paulo, whose classes are given by leading professionals and authorities in
the Brazilian competition segment, and we promote our own publication,
Revista do IBRAC, which is one of the leading publications in the area in
Brazil.

This year, we have decided to innovate, putting together a book
containing articles on topics on antitrust law that affect both Brazilian
and foreign companies doing business in Brazil, written by associates of
IBRAG, all of which have been working with antitrust law in Brazil for many
years. The idea was to organize a publication in English which would be
accessible to the international antitrust community and foster knowledge
and discussion on the development of antitrust in Brazil.
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For this project, we have been honored to work together with
Krisztian Katona, Counsel for International Antitrust in the Federal Trade
Commission’s Office of International Affairs, who co-edits the publication
and who has helped conceive, coordinate and execute the project. We
have also been honored to receive contributions from Mr. Vinicius
Marques de Carvalho, President of CADE’s Tribunal, and to Mr. Eduardo
Frade Rodrigues, General Superintendent of CADE, who have agreed to
participate in a specific Q&A section. We are grateful for the time and
energy they have dedicated to this publication.

We are extremely proud of this high-quality work, prepared with
enthusiasm, which we feel and expect will be helpful to bring more light to
the discussions being held in the competition field in Brazil.

We hope that you enjoy this journey. For further information on
IBRAC, please visit our website at www.ibrac.org.br, or write to ibrac@
ibrac.org.br.

April 2015
CRISTIANNE ZARZUR — President

MARIANA VILLELA — Director of Publications
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FOREWORD

Brazil’s rapid development in the global competition arena in recent years
has impressed all observers. In a remarkably short period of time, the
Brazilian competition regime has expanded in both breadth and depth,
while also witnessing reforms that changed the nature and functioning
of the entire system. The result is a considerably more mature legal and
regulatory structure, one that now rivals the most advanced antitrust and
competition regimes in the world.

Working with a number of emerging competition regimes, I have
watched with respect Brazil's progress accelerate. As part of its transition
to a market-based economy in the 1990s, Brazil was one of the first Latin
American countries to create an active competition enforcement system.
However, since 1994, Brazil’s antitrust regime consisted of three agencies
with overlapping enforcement responsibilities, resulting in lengthy reviews
and significant backlogs in merger and conduct investigations. These and
other important areas were promptly recognized as needing improvement
by practitioners, scholars, and international organizations, even as the
system made steady and remarkable progress over the years.

The structure changed dramatically with the adoption of the 2011
competition law. Following an institutional reform that unified all antitrust
enforcement functions in a single agency, today’s Brazilian regime boasts
a modern competition authority (Conselho Administrativo de Defesa
Econémica - CADE) with streamlined decision-making processes, a
significantly reduced backlog in investigations, and a number of notable
organizational improvements. The new law also addressed another
bottleneck of the previous regime by creating a pre-merger notification
system with fixed deadlines in place of post-merger notification. Having
removed the largest problems of the old regime, the 2011 reform set the legal
and institutional foundation for further progress. Indeed, CADE recently
released a number of regulations addressing substantive and procedural
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issues, developments keenly watched by practitioners, businesses, and
scholars.

However, challenges remain. For example, a number of important
issues in merger (e.g., gun-jumping, remedies) and cartel (e.g., leniency)
enforcement require additional guidance and further clarification of the
rules. Increasing awareness of the benefits of competition in the business
community and promoting competition compliance will be an ongoing
challenge, also to be coordinated with compliance with anti-corruption
rules. Additionally, CADE faces significant resource challenges in view of
its increased prominence and responsibilities.

In light of this progress, the Overview of Competition Law in Brazil
provides a much-needed and timely roadmap to a rapidly changing
landscape in Brazilian merger, unilateral conduct, and cartel enforcement.
It also addresses important enforcement and policy developments in
the areas of private damages, vertical price restraints, and standard
essential patents and FRAND commitments. Companies doing business
in Brazil and their counsel should carefully consider the impact of these
developments in light of the country’s increasing importance on the global
stage of antitrust enforcement, as also evidenced by CADE imposing the
highest cartel penalties worldwide in 2014.

This compendium, prepared by Brazil’s leading competition experts,
will provide invaluable guidance for international practitioners about how
best to identify and minimize antitrust risks when dealing with this key
jurisdiction. The publication also features detailed interviews with CADE’s
President and Superintendent, in which they share their views of the recent
antitrust reforms and challenges CADE and the Brazilian competition
policy system are facing.

The Overview of Competition Law in Brazil will undoubtedly be a
keystone work and resource in the field, and one on which international
antitrust and competition practitioners of all varieties can rely.

April 2015
KRriszTiaN KaToNa, U.S. Federal Trade Commission*
Washington, DC

*  The views are of the author’s alone and do not necessarily represent those of the
U.S. Federal Trade Commission or any of its individual Commissioners.
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QUESTIONS & ANSWERS

ViNicius MARQUES DE CARVALHO

I.  Inyourview, since the entering into effect of Law
12,529/11, in May, 2012, what have been the most relevant
developments and achievements in competition policy in
Brazil?

First and foremost, the most relevant development, and achievement, in
competition policy in Brazil, with the entry into effect of Law 12,529/11,
the Brazilian Competition Law, was the institutional reorganization of
the Brazilian System for the Defense of Competition, which created the
new CADE. The new CADE, with the structure and organization we know
today, brought together the investigatory and decision-making powers of
competition enforcement, leading to increased efficiency, coherence and
effectiveness to competition policy and enforcement in Brazil.

Under the new law, a two-tiered agency was created, with the
investigatory aspect of proceedings mostly concentrated in the General
Superintendence, and the complex analysis, decision-making and
normative competences mostly focused in the Tribunal. Such institutional
reorganization set the stage for an important reallocation of resources
and an increased robustness of CADE’s competition enforcement activity.
This was rooted not only in the increased specialization of the General
Superintendence in matters of investigative practice, and greater resources
for the Tribunal to focus on more impactful issues for the Brazilian
competition authority, it was also rooted in the creation of an independent
Economic Studies Department, which contributes increasingly with
sophisticated economic analysis to CADE decisions. CADE decisions have
become stronger, more robust and quicker.
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Among the substantive changes that accompanied that law, perhaps
the most significant is that the new Competition Law established the
pre-merger notification regime, setting new thresholds for compulsory
notification, and implementing a non-stop deadline of 330 days for a final
decision to be issued by CADE.

The impact of this change in the competition community, and indeed
in the economy, was very significant, considering that the previous system
was a stop-the-clock post-merger review system, in which a given merger
could be handled by up to three different institutions and took, on average,
155 days. Complex mergers could take up two years to be decided.

Before the entry into force of the law, there was a great deal of concern
regarding whether CADE would be able to deal with the influx of mergers
to review, analyzing and deciding on them within a reasonable time frame.
In response to that, CADE sought to reassure the competition community
and pledged to approve fast-track mergers in less than 30 days.

Not only did we achieve this immediately following the entry into
effect of the new system, we have been able to maintain this maximum to
this day. This statistic relates to cases which currently represent almost 90%
of mergers reviewed by CADE. Ordinary cases are currently reviewed in
65 days, on average. Challenged or complex mergers, which may require
further analysis, negotiation of remedies and are decided upon by the
Tribunal, are reviewed in just over 200 days, on average.

CADE managed to achieve and maintain this efficiency with
normative guidance and predictability of the system, by way of resolutions,
as well as with an organizational design that privileged the screening and
triage of fast-track cases and the handling of the remaining cases by four
units specialized in particular economic sectors. This institutional design
allowed for CADE to increase the speed in the analysis of merger review
without compromising the quality of its work. This organizational structure
also allowed CADE to eliminate its significant merger backlog.

The amount of information parties were required to provide CADE in
their pre-merger notification was also essential to ensuring the efficiency of
the system once the merger was notified. CADE provided a self-assessment
opportunity to merging parties, as to whether they would provide a fast-
track or an ordinary notification form, which had varying degrees of
compulsory information. As a merger notification is only complete once
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CADE considers the notification form is duly completed with room for
pre-notification interaction between the merging parties and the authority,
CADE ensured that it would have necessary information to adequately deal
with the merger review. In complex cases, of course, further requests for
information would still be inevitable.

In the legal framework of Law 12,529/11, legislators also opted for
changing the notification criteria of mergers by eliminating the market
share criteria and applying a turnover threshold to more than one party of
the operation. This legal change was responsible for a substantial decline
of the number of cases submitted to CADE and reflects the option, even
on the legislative level, for identifying and prioritizing the most relevant
competition cases for the economy and consumers.

In addition to this, the decision-making process regarding mergers
created important institutional efficiencies. As the large majority of merger
cases may now be decided by the General Superintendence, under the
supervision of the Tribunal, the Tribunal focuses on only the challenged
and complex cases. This allows for the Tribunal to focus its resources on
those cases that will have the greatest impact on the market and to Brazilian
consumers.

In fact, among all mergers challenged since 2012, all but one of them
resulted in a settlement with remedies, rather than imposed restrictions or
a merger block - a reflection of the maturity of the system and the openness
to negotiating innovative solutions.

These developments also allowed CADE to become a more active
player in terms of cooperating with its international counterparts. With a
post-merger review system, it was more difficult for CADE to cooperate
with other agencies that carried out pre-merger reviews and were tackling
the same merger, since coordinating the timetable of the analyses was a
challenge. On implementing a pre-merger review, with consolidated
practice and world-class review times, CADE was able to engage in
international cooperation in the past three years with agencies from all over
the world in merger review, among which are the European Commission’s
DG Competition, the United States agencies FTC and DOJ and other Latin
American agencies. In 2014, CADE cooperated in 13 merger cases. In 2015,
so far 7 merger cases have required international cooperation.
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As regards anti-competitive conducts, the developments and
achievements have also been substantial, benefited in large part by the gain
in efficiency from the elimination of the merger backlog and the filtering
of cases that reach the Tribunal. Whereas in 2011, only 16 anticompetitive
practice cases were tried by the Tribunal, 38 administrative proceedings in
antitrust were tried in 2014, and 57 cases in 2015.

The organizational set up in the new CADE strongly contributed
to these results. The creation of the General Superintendence as the
investigatory body as regards antitrust investigations, with a significant
degree of independence from the Tribunal regarding the opening of
proceedings, how they are conducted thereafter and the recommendation
to the Tribunal to file or to sanction a particular investigated conduct.
The Tribunal, which was previously overloaded with older long-running
investigations, was able, in the past years, to move beyond this and focus
on cases that bring more impact to the institution and to the economy
and create relevant precedent. In the past, for instance, a large majority of
proceedings tried in the Tribunal were filed (up to 85%), whereas in 2013
and 2014, 64% of the administrative proceedings decided by the Tribunal
led to convictions. This does not indicate a more aggressive competition
enforcement trend, but rather that the Tribunal’s efforts are being focused
on cases that are more likely to be harmful to the Brazilian economy and to
Brazilian consumers.

The internal organization of the General Superintendence, and in
particular the implementation of a triage unit for receiving and screening
complaints and leniency applications, as well as identifying and prioritizing
harmful, stronger cases contributed to this. The prioritization and screening
policies seeks to avoid cases with little change of success, that is, which have
apparently little evidence, and the subsequent squander of scarce resources.

In 2014, for instance, CADE applied, for the first time ever, structural
remedies in a cartel case, along with historic fines, in the cement cartel
case. The final decision of this case is still pending following a motion for
clarification to CADE. CADE also decided various high-profile, complex
cartel cases in bid-rigging, opening administrative proceedings against
several multinational companies in alleged cartel behavior in train and
subway procurements.

CADE also contributed significantly to providing legal certainty for
companies when assessing their liability in competition law infringements
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with resolutions. For example, in 2012, the resolution which set out
branches of economic activity, cited in the Brazilian competition law as
the basis for setting fines, ensured a much higher level of predictability and
certainty in considering eventual fines for competition enforcement.

In parallel to the previously mentioned developments and
achievements, CADE also increased its international cooperation in
antitrust proceedings, benefiting from its clearer, more structured and
organized proceedings which followed from the new Brazilian competition
law and the institutional reorganization. In 2014, CADE cooperated in 3
conduct cases with authorities from other countries, whereas until March
of 2015, CADE has cooperated internationally in 5 conduct cases.

In addition to competition enforcement, the developments and
achievements of the past three years have not only brought added efficiency,
and effectiveness to CADE’s competition enforcement, but have allowed
both CADE’s Superintendence and Tribunal to explore other areas of
competition policy and enforcement.

In terms of cartel detection, the General Superintendence created, in
2013, an Intelligence Unit, which is charged with ex officio cartel detection,
particularly in public procurement. This is based on a dual track approach
of, on the one hand, creating partnerships with public institutions that can
provide the data on public procurements in Brazil and, on the other hand,
developing the procedures, based on international best practice, and the
technological means, to apply screens to the data and identify potential
misconduct.

Despite important advances in that area, CADE’s Leniency Program
continues to be a fundamental part of cartel detection in Brazil. It has
evolved throughout these years, and is today a more mature instrument,
in which CADE has become increasingly aware of the importance of
effectively evaluating which leniency applications to accept, and which are
simply insufficient. In 2014, the number of leniency applications continues
on an increasing trend, and reflects CADE’s sound resolve in maintaining
the integrity of the program.

The freeing up of resources also allowed CADE to develop its
alternative case resolution mechanisms, namely its new Settlements
Program. In the resolution passed in 2013, CADE changed the rules for
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settlements in investigations of anticompetitive conducts by way of Cease
and Desist Agreements (TCC, in its acronym in Portuguese).

The new provisions rule that, in order to settle in antitrust
proceedings involving cartels, the parties must confess their participation
in the practice and cooperate with the investigation if the proceeding is still
in its investigatory stage. It also requires the immediate suspension of the
conduct.

Although there was a concern among that the confession requirement
could dissuade parties from seeking settlements with CADE, the results
of the settlements program so far have been very positive. For CADE,
settlements reduce prosecution costs and avoid lengthy battles in court,
and also contribute to more robust decisions, all the while desincentivizing
anticompetitive behavior with the payment of a pecuniary contribution to
the Brazilian Diffused Rights Fund. For the parties, the new settlements
policy brought legal certainty to the instrument and gave a structured,
transparent avenue to quick case resolution, through a negotiation
process with CADE. The settlements program was particularly important
in providing a lifeline to parties as a complement to CADE’s Leniency
Program, which grants immunity only for first-in applicants.

The number of settlements signed, and its increase, is a reflection
of its success. In 2014, CADE signed 38 TCCs, 22 of which were in cartel
investigations.

With experience in applying the new Brazilian Competition Law,
CADE also took the opportunity to provide clarification and further legal
certainty and guidance on issues of competition policy and enforcement.
These have included various clarifications to both the Brazilian Competition
Law, as well as to CADE’s Internal Regulation (Regimento Interno do CADE
- RICADE).

I would highlight, among others I have already mentioned, that
in terms of clarifications of the law, CADE published Resolution No. 10
in 2014, which clarified the issue of notification of associative contracts,
foreseen in the competition law but without a clear definition of the concept
of associative contracts. Resolution No. 10 defined the circumstances in
which these contracts should be notified to the authority to be analyzed.

In addition to these developments in competition policy and
enforcement, CADE continues to work to improve the efficiency of
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its management and procedures. In January 2015, Resolution No. 11
implemented the Electronic Information System, SEI in its acronym in
Portuguese, as the official system of the agency for document management.
This widespread organizational shift to paperless internal procedures aims
to significantly reduce the duration of competition cases, as well as allowing
for management information on CADE’s performance and competition
enforcement activity. SEI also allows for companies involved in CADE
investigations online access to file.

In conclusion, since the entry into effect of the new law, the new
CADE has matured into an institution and to enable the consolidation of a
more efficient competition defense policy, which can be proved by CADE’s
latest numbers and by its priorities in the recent years.

Il. How do you view the role of CADE’s Tribunal in the context
of the current organizational structure of the Brazilian
Competition Defense System?

The role of the Tribunal in the context of the current organizational
structure of the Brazilian Competition Defense System is to steer and guide
competition policy and enforcement. The Tribunal is the highest decision-
making body in CADE and the body which is responsible for providing
normative provisions for competition enforcement in Brazil. Its main
responsibility is to supervise competition enforcement within CADE, and
to be more effective and efficient in trying the cases brought to it, which are
effectively the most relevant cases at CADE, with the greatest impact on the
economy and consumers.

In fact, theimportance of the Tribunal stems not only from its position
with CADE’s organizational structure, but also due to its very nature. The
Tribunal is a collegial body composed, in full quorum, by 6 Commissioners
and a President, who usually come from legal and economic academic
backgrounds, and with diverse professional experience. This difference
of opinions, of points of view and of expertise, contribute to profound
discussions on competition cases, and lead to better, stronger decisions in
every case CADE tries.

In terms of competition enforcement, then, CADE’s Tribunal has
two important functions, that of supervision of decisions taken within the
General Superintendence, and the trial of challenged merger proceedings
and antitrust proceedings.
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While under the repealed law (Law 8,884/94) the Secretariat for
Economic Law (Secretaria de Direito Econémico — SDE) and the Secretariat
for Economic Monitoring (Secretaria de Acompanhamento Econémico -
SEAE) had no power of decision and only issued opinions on the cases they
handled, under the new Law, the General Superintendence may approve
mergers and decide to file an administrative investigation or its preparatory
procedures when it considers that there is a lack of grounds to proceed. This
option reduces the number of cases submitted to the Tribunal, which now
has more room to focus on select cases, those most relevant cases which
have survived the triage process.

However, the system implemented has various checks and balances
built in. In order to ensure that certain decisions (mergers approved or
investigative proceedings filed by the General Superintendence) are not
limited solely to the General Superintendence, the new legal framework
established an arrogation (avocagdo) mechanism. Through it the Tribunal
may, upon request and reasoned decision of one of its Commissioners,
submit a merger approved by the General Superintendence to trial, as
well as request the analysis of an administrative investigation or of an
administrative investigation preparatory procedure filed by the General
Superintendence." Such a mechanism enables the Tribunal to supervise
decision-making in CADE on the whole, while focusing on the most
relevant competition cases.

As for the caseload of the Tribunal itself, the new institutional
framework has allowed only the most relevant cases to reach the highest
level in CADE. This has various implications for the Tribunal’s role in the
current organizational structure.

Firstly, the reallocation of resources has allowed the Tribunal to have
a greater role in actively approaching those complex competition cases
which are judged by it with robust, sound legal and economic reasoning.

' According the Brazilian Competition Law, once the administrative investigation

is requested, the Reporting Commissioner shall have thirty (30) business days
to either i) confirm the dismissal decision of the General Superintendence, as
well as, if deemed necessary, provide grounds for its decision; or ii) transform the
administrative investigation into administrative proceedings, determining that
a complementary fact-finding be performed, being also possible, at its criteria,
to require that the General Superintendence performs it, stating the points in
controversy and specifying the measures to be taken.
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The reallocation of resources has also allowed the Tribunal to ensure
relevant precedent, predictability and legal certainty and to provide and
promote innovative solutions which have a real impact on the Brazilian
economy, with benefits to the Brazilian consumer.

This is an important development, particularly in comparison
with the past, in which three different organizational bodies carried out
competition policy and enforcement, sometimes leaving room for grey
areas and contradicting interpretations. CADE now has the tools and
framework to reflect carefully on competition cases to provide coherent,
consistent and robust legal precedent in Brazil - a unified competition
policy.

This is an essential part of what I would consider the Tribunal’s
second role in the current organizational system, which is that of promoting
compliance and enriching the normative framework of competition policy
in Brazil.

When firms are more aware of the benefits of competition, the rules
of competition, as well as have legal certainty on the interpretation of the
law, and how CADE will go about investigating and sanctioning particular
conducts, it makes it easier for them to comply with competition law. It
is essential that companies feel confident enough to do this, and to self-
evaluate their own risk of infringing competition rules, so that they may
effectively implement internal compliance programs.

For instance, a recently enacted CADE resolution sets out the rules
on the consultation procedure, provided by Law 12,529/11, whereby parties
can consult CADE’s Tribunal on the interpretation of the competition
law. It is an extremely useful tool to encourage companies to engage with
CADE to clarify issues related to the scope of the provisions of Brazilian
competition legislation.

Within CADE, the development of this guidance is a multi-actor
process, which includes the involvement of the technical bodies of CADE
in international benchmarking and incorporating CADE’s experience and
common practice. All of the guidelines and resolutions are also subject to
public consultation and reviewed in order to engage in a fruitful dialogue
with the competition community in seeking to promote a solid, robust
normative framework for competition enforcement. This guidance are then
discussed and approved within the Tribunal, which is ultimately responsible
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for ensuring the consistency and cohesion of the normative framework
provided by CADE, and which will then take those same guidelines and
resolutions into account upon deciding competition cases.

These efforts have been reflected in a number of normative guidelines
and resolutions CADE has published in the past years, and will continue to
be an important part of the Tribunal’s work in the coming years.

lll. Since the coming into effect of Law 12,529/11, the number
of cases submitted to CADE’s Administrative Tribunal has
decreased substantially. How has this been affecting the
analysis of the cases by the Tribunal?

The reduced number of cases submitted to the Tribunal has not meant
a declining workload for CADE’s Tribunal Commissioners. In fact, it
has freed up resources for the Tribunal to take on its role at the helm of
competition policy and enforcement.

This has been carried out on two main dimensions, that of
concentrating on the cases with most impact with CADE, both in merger
review and antitrust, and that of creating a robust normative framework,
guiding and promoting a more mature competition policy and competition
culture in Brazil.

Firstly, then, as previously mentioned, the Tribunal can focus on
developing robust decisions, with dedicated resources on profoundly
analyzing issues of economic analysis and legal precedent.

Upon receiving a case from the General Superintendence, whether
it is a challenged merger or an antitrust administrative proceeding, the
Tribunal then takes the opportunity to provide for ample analysis of the
case, taking into consideration the parties’ defense. The means available
to carry out this more profound analysis are greatly increased, particularly
in terms of antitrust proceedings, allowing the Tribunal to go deeper in its
analysis.

Before the case reaches the Tribunal floor, there are various
discussions among Tribunal members to discuss the merit of the case, and
the potential solutions on the table so as to provide full information and
disclosure to the Tribunal members, allowing for quicker, more efficient
handling of the case within the Tribunal, and a more profound collegial
discussion and decision on it. This has also allowed for the Tribunal to
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more effectively deal with alternative case resolution mechanisms, such as
the new settlements program, which has seen very positive developments
since its implementation in 2013.

Also, besides allowing the allocation of resources in the most relevant
competition cases and assuring greater equilibrium between the analysis of
mergers and conducts, the reduction of cases submitted to CADE’s Tribunal
also enabled it to proactively regulate the new Law.

As mentioned above, since Law 12,529/11 came into force, CADE
enacted a series of resolutions targeted at clarifying the provisions set out
in it. The agency’s commitment to mitigate legal uncertainty is, in fact,
strictly connected with the lower number of cases currently judged by
CADE: clearer criteria on what should and should not be notified to the
authority increases predictability and leads to more objectivity on the side
of companies, thereby reducing notifications by default.

IV. CADE has issued several regulations in the last years to try to
provide more guidance and predictability regarding certain
provisions of Law 12,529/11. Do you plan or expect new
regulations to be enacted in the near future?

Since the enactment of the new competition law, CADE has worked to
hold a constant and open dialogue with the economic and legal community
that work with CADE in order to perfect the agency’s rules and provide
guidance on the application of competition law. Various resolutions were
enacted by CADE’s Tribunal setting out rules of legal clarification on specific
subjects, such as the need for notification of associative contracts and on
consultations to CADE’s Administrative Tribunal on the application of the
competition legislation.

CADE is currently undertaking significant efforts in a new phase of
developing guidance for companies, and the legal community, as a means of
providing a roadmap for companies of CADE’s understanding on particular
issues of the application of competition law, allowing stakeholders to better
assess the risk inherent to their actions. This reinforces legal certainty and
promotes more effective compliance with competition rules, with increased
and improved awareness of the rules of competition. There are three guides
currently being developed.
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The first guide on gun jumping, already near conclusion, seeks
to guide private agents, to promote legal certainty, to reduce merger
transaction costs, and to facilitate the legal integration of activities of
economic agents. The guide aims to establish parameters in which merging
parties can base themselves when designing a merger transaction. The
guide is being developed based on CADE’s experience since the enactment
of Law 12,529/11 and on international benchmarking. The guide should be
concluded in the first semester of 2015.

The second guide being developed gives guidance to companies on
complying with competition law. It aims to provide a framework whereby
companies can regulate themselves, internally implementing competition
compliance programs and incorporating compliance with competition
law into the corporate identity of the company. Thus, companies would
be able to assess their own actions and monitor their behavior to prevent
potentially infringing competition rules and being investigated for an
anticompetitive conduct. The guide also seeks to promote the importance
of compliance with competition law as a key factor to the maintenance of a
competitive environment in Brazil. CADE aims to have a first draft of the
compliance guide in the first semester of 2015 in order to invite comments
from stakeholders in the second semester and complete the guide until the
end of the year.

The third guide, which is due to be published in 2016, is on the
implementation of antitrust remedies. The project to develop the guide
is being carried out with the support of the United Nations Development
Program — UNDP, which finances specialized consulting. There is currently
an open selection process to hire a specialist consultant to develop the
guide within CADE.

V. What do you think are the main challenges that the Brazilian
Competition Defense System faces today and how do you
think they can be overcome?

The challenges that CADE faces today are to maintain what has grown into
a mature, consolidated institutional practice of competition enforcement
and to enhance our capacity, both in our current areas of work, as well as
exploring new areas for CADE activity.

In terms of investigative capacity, CADE must maintain its current
very successful merger review regime, with short average durations and
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robust decisions, with successful negotiation of remedies packages. CADE
should always strive to make the system more efficient for its stakeholders,
and for its institutional performance, but it should also expand its activity
to the detection of non-notifiable mergers that may still have harmful
impact on competition, and identifying gun jumping.

Regarding antitrust, very significant developments have been made
in the past years, but there is still work to be done. CADE is working, and
must continue its efforts, to reduce the backlog of cases, some of which are
indeed very long-running, and to reduce the time it takes to investigate and
decide upon antitrust cases, particularly cartels.

It must also enhance its cartel detection initiatives, with a renewed
commitment to its Leniency Program, but also with the development of
technological and human resources to expand its activity in the ex officio
detection of cartels, which it has begun to do in the Intelligence Unit of
the General Superintendence. This point is especially important with the
current anti-corruption agenda in Brazil, and the reinforced cooperation
and dialogue between agencies that deal with areas of law enforcement that
are related to corruption and competition, as well as with procurement
agencies.

CADE must also increase its capacity to deal with a greater influx
of leniency applications as Brazilian companies internalize competition
compliance programs, open and investigate more cases while maintaining
or even reducing the duration of cases, as well as engage in more settlement
negotiations. This is particularly important when considering the significant
backlog of conduct cases CADE still has.

Also, at the beginning of this year, CADE successfully carried out a
very important IT organizational reform with the implementation of SEI,
the Electronic Information System, making all of CADE’s administrative
and case proceedings paperless. This important step brings increased
efficiency and productivity internally and online access to file and to CADE
decisions to anyone who consults it. The next challenge in this field is to
expand this system to allow for online notification of mergers and the
electronic submission of documents to CADE.

To overcome these myriad challenges, CADE needs to be able to
expand its human resource base. For instance, in comparison to other
competition agencies, among the best in the world, CADE has an extremely

37



38

OVERVIEW OF COMPETITION LAW IN BRAZIL

low case handler to case ratio, at 0.8 case handlers to an abuse of dominance
case, compared to DG COMP’s 5.3 case handlers per abuse of dominance
case, and 0.4 case handlers to a merger review, in comparison to 2.7 case
handlers per merger case in the EU.

With reinforced human resources, CADE could also invest in
enhancing its internal knowledge and expertise of particular markets and
relevant areas for CADE’s activity. This would be very useful, for instance,
in public procurement, as CADE is combating bid-rigging both in its
enforcement agenda, and as part of its cartel detection.

Finally, there is the challenge of raising awareness of the benefits
of competition to the business community and promoting competition
compliance, as a means to consolidating the competition culture in Brazil.
We have registered that there has been an increasing concern from the
competition community regarding compliance with competition rules, a
trend influenced by CADE’s enforcement activity but also with the current
widespread trend regarding compliance with anti-corruption legislation,
as well.

The seminar on Competition and Compliance, held in August in
Sao Paulo, was an important launch to the dialogue between CADE and
the business community regarding what should constitute a competition
compliance program and how CADE should participate in promoting
competition compliance. Following from that, CADE is now developing
a guide for competition compliance, which is due to be published at
the end of the year, following public consultations. This is particularly
important in approaching competition culture in Brazil as a whole, looking
beyond competition enforcement, and advocating for the importance of
internalizing the benefits of competition in the values of companies in
Brazil - the beginning of a stronger competition culture in Brazil.

VI. How do you see the developments of competition policy for
the next few years?

On a global level, one of the main developments of the next few years
will be reinforced international cooperation and procedural convergence,
particularly in conduct cases. In the past, we have seen international
cooperation in mergers become a successful case study, with cross-border
mergers being increasingly effectively tackled by competition authorities
across the globe. International cartels have also had their moment in
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stimulating international convergence and coordination among agencies.
However, as we see an increasing trend in the investigation of national
cartels, rather than international, as a likely consequence of the renewed
efforts in combating bid-rigging in public procurement, the attention of
international cooperation will likely shift towards unilateral conduct. This
is particularly true when we look at global markets which are emerging
in the competition policy discussions on a global level, such as the digital
economy.

In Brazil, competition policy in the next few years will evolve on
various fronts, as a consequence of political and institutional context, as
Brazil takes a step beyond effective public enforcement and as companies
begin to internalize the importance of complying with competition law.

Firstly, the interaction of competition law with other areas of law is
gaining increasing relevance, and will continue to do so in the coming years.
This is particularly relevant given the context of the strong public agenda in
the fight against corruption. The subway car cartel case and the “Operation
Car Wash” case show the growing importance of this interaction. This will
mean that CADE will need reinforced dialogue with other institutions
such as the Federal Comptroller-General’s Office (Controladoria Geral da
Unido - CGU), the Federal Public Prosector’s Office (Ministério Publico)
and the judiciary. It will be essential to work to raise awareness among
these institutions of the importance of instruments such as leniency, and
maintaining the integrity of the program. This has already begun in Brazil
with the newly adopted anti-corruption legislation establishing a leniency
program within CGU.

On a similar note, private enforcement will also gain importance
in Brazil. The claim for damages by private parties following competition
infringements is rare in Brazil. However, these types of claims will become
more common, particularly as regards claims for damages in bid-rigging
cases where the appellant is the State. This will likely lead to an in-depth
discussion of the legislative framework for private enforcement regarding
infringement of competition rules, including the calculation of damages.

Looking at the business side of things, and as previously mentioned,
companies in Brazil are increasingly showing concern with regards to
competition compliance, clearly in a wider context of concern with
compliance of other types of legislation. CADE is already participating
in this discussion, and is taking an active role in providing guidance on
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competition compliance, and may work with other institutions, as well
as the private bar, to give guidance to companies on how best to promote
internal compliance.

In fact, CADE has made an important effort in the consolidation of
competition policy in Brazil through its consistent, coherent and robust
competition enforcement and also through its normative agenda of
developing guidance and bringing legal clarity to the business community.
In the next few years, we will see the effects of this agenda, and the
consolidation of this competition policy, with CADE leading the way to
faster, more efficient and more effective enforcement and the consolidation
of a competition culture in Brazil.
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EbuarDO FRADE RODRIGUES

I.  Inyour view, since the entering into effect of Law
12,529/11, in May, 2012, which have been the most relevant
developments and achievements in competition policy in
Brazil?

The first and most obvious development relates to the rationalization of
the structure of the Brazilian system, switching from a system in which
mergers and conducts were handled by three different bodies, to one in
which this analysis is conducted within a single body: CADE. Although
CADE is divided in two levels (Tribunal and General Superintendence),
the legislator required that only the most complex cases reach the Tribunal,
meaning that in practice the majority of cases are dealt with solely by
the General Superintendence. Besides the obvious gains in simplicity
and speed, such structure also permitted greater and easier interaction
between the bodies’ staff, leading to a smother decision process, easier and
faster solution of administrative and case matters, and generating a more
consensual and consistent competition policy.

MERGERS

The first most significant developments and achievements were clearly
derived from the new merger review process. The transformation by the
Law of a post-merger review system into a pre-merger review framework,
with pre-established and non-suspensory review deadlines, was in itself
a development, but also a challenge. The challenge was greater yet when
CADE understood the need to go beyond what was required by Law (which
stipulates mergers must be reviewed within 330 days), and committed itself
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to review simple mergers in less than 30 days (and ordinary mergers in
significantly less than 330 days, in most cases).

The achievements in this field are perhaps the most evident in light
of Brazil's new competition policy. In 2011, before the new Law came into
effect, merger review periods averaged 155 days (complex mergers could
take over two years to be decided on). From the beginning of the new
system to this day, all fast-track cases — which account for 80% to 90% of
total mergers reviewed by CADE - are decided in a maximum of 30 days.
Ordinary cases are reviewed in an average of 65 days, whereas challenged
and complex mergers are analyzed in a little over 200 days on average.'

Such results were achieved through a mix of regulation changes
and new management frameworks which are now institutionalized within
CADE: the already mentioned rationalization of the Competition System’s
structure; the update of minimum turnovers parties must achieve in order
for a merger to be deemed notifiable; clear and objective categorization of
ordinary and fast-track cases; enforcement of rules that require parties to
provide minimum information when notifying a transaction; creation of a
unit responsible for screening notified transactions and quickly reviewing
fast-track cases; and the division of units responsible for analyzing ordinary
cases observing economic sectors’ criterion. During these past three years,
other new regulations and regulation revisions were carried out in order to
provide clearer rules regarding merger notification and analysis.

Within relatively little time, competition policy related to mergers
also achieved new, interesting and positive developments regarding
challenged mergers: it is a notable feature that, with a single exception, all
mergers challenged by CADE in the new system (approximately 16 from
2012 to 2014) resulted in settlements, as opposed to imposed restrictions
or blockages. The new framework also incentivized greater interaction and
coordination between CADE and international antitrust authorities during
common merger reviews, including the coordination of remedies. At the
same time, such interaction and experience has immensely improved the
design and implementation of remedies by CADE in comparison to past
precedents.

Still in the merger arena, more recent developments are related to the
quality of the merger review, which has been benefitting from a consistently

1

Numbers referring to 2014.
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more frequent and profound use of CADE’s Economics Department during
the analysis.

CONDUCTS

Legislative changes in the structure of Brazil's competition policy system
also favored the rationalization of anticompetitive conducts’ assessments,
for similar reasons. In particular, the fact that the Tribunal now concentrates
especially in advanced stages of administrative proceedings, and at the
same time spends less of its resources analyzing simple mergers, allowed
a significant boost in the trial of conduct cases. Between 2013 and 2014,
CADE’s Tribunal tried an average of 47 administrative proceedings per
year. The annual average of the previous three years was around 16. Also,
in the previous years, the vast majority of tried proceedings ended up filed
(approximately 85%), which meant CADE was concentrating most of its
resources on cases that posed no harm to competition. During 2013 and
2014, however, this tendency was reversed: over 64% of tried administrative
proceedings generated convictions.

This should not be read as an aggravation of competition policy
resulting from a more rigorous approach towards the merits of conduct
cases. Rather, such a switch resulted mainly from the new policy adopted by
the General Superintendence, of case screening and prioritization. The idea
behind it was the recognition that CADE’s investigative units had too big of
a backlog of conduct cases, opened and carried out too many investigations
in weak cases (with poor evidence) and thus failed to concentrate its
resources (and the Tribunal’s resources) on strong, impactful cases.

Especially during the first year following the implementation
of the new regime, there was a considerable effort within the General
Superintendence to eliminate a portion of its backlog (whether by filing
weak cases or by finishing assessments in order to send cases to the
Tribunal). Between 2012 and 2013, the backlog was reduced by nearly a
third, and has not increased significantly since, meaning the case stock is
balanced.

At the same time, a triage unit, responsible for receiving and
screening complaints of conduct cases, was created. The philosophy
passed along to this unit, as well as to the other investigators within the
General Superintendence, is to avoid carrying out investigations that do
not present real chances of success, meaning, for instance, cases that pose
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doubtful competition harms and cases accompanied by weak evidence or
with little chances of obtaining reasonable evidence. As a result of such
policy, although the General Superintendence receives the same amount of
complaints as in the past (or even more), the number of investigations that
are actually turned into administrative proceedings, the procedure when
the authority understands there is enough evidence to pose charges against
parties, and which starts a formal process of defense, final opinion and
mandatory trial by the Tribunal, was cut by over a third.

At the same time, however, the number of administrative proceedings
assessed by the General Superintendence and sent to the Tribunal for
trial is approximately double. In nearly 75% of such cases, the General
Superintendence’s opinion converges towards convictions. In sum, within
the new system the competition policy towards conducts developed to
one in which, although the number of initial complaints has only slightly
increased, resources are mainly focused on stronger, potentially harmful
cases, that tend to be delivered faster.

Regarding the duration of investigations, by the end of 2014,
approximately 50% of the General Superintendence’s backlog was
composed of investigations dated one year old, whereas in 2013 one-year
old investigations accounted for only 28% of the total stock. Nearly 70% of
the investigations by the end of 2014 were less than 3 years old. By the end
of the 2013, these accounted for 54%.

Speaking of investigations, the Superintendence has started efforts
to develop and improve its investigative tools and capacity, directing
personnel specifically to this task. In this arena, internal procedures
regarding dawn raids have significantly improved the efficiency and
efficacy of the operations, as well as lessened negative outcomes derived
from judicial questioning of the search measures. The intelligence analysis
of apprehended evidence and others has also become more efficient.

Although discovery of cases ex officio has been a continuous goal,
with concrete outcomes, the leniency program remains a central and vital
tool in cartel detection, with increasing resources being devoted to it. In
continuation of the efforts and results constructed over the past decade, as
of the new system’s implementation, the leniency program has shown signs
of maturity and development. There is today a continuous inflow of leniency
applications, approximately 25% bigger than a couple of years ago and
perhaps around 50% greater than in the past. These include international
cartels, showing Brazil's growing importance in the international antitrust
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scenario, and an increasingly reasonable number of domestic cartels, which
means leniency is becoming more common within national boundaries.
It is also important to notice that the General Superintendence, since
the new regime, has adopted a more rigorous approach towards leniency
applications, meaning that the bar has been set higher when deciding
whether or not to accept a proposal, based both on the demonstration of
potential damages within Brazil and on the quality and robustness of the
history of conduct and evidence presented.

Finally, one of the main developments in competition policy towards
anticompetitive conducts relates to CADE’s settlement policy, which
has gone through important changes, especially in relation to cartels,
and generated visible outcomes. In sum, clearer and more objective and
predictable rules that pre-defined settlements procedures, discount rates on
the applicable fine (considering if the applicant was the first, second, third-
in, etc.) and requirements (confession and collaboration) have considerably
boosted the number of settlements, which in 2014 (approximately 40
settlements) was more than six times larger than the average of previous
years. The feared unattractiveness of the new policy regulation, because of
the confession requirement in cartel cases, did not occur, and parties and
authority found a common ground that allows companies and individuals
to terminate prosecution against them, at the same time that CADE reduces
prosecution costs, avoids long judicial battles, significantly improves cases
(because of collaboration and confession requirements) and punishes cartel
behavior through the collection of substantial pecuniary contributions.

As a result of the increase of both settlements and tried cases, fines
and contributions collected by CADE have been significantly boosted,
demonstrating important developments in terms of effectiveness in the
investigation and sanctioning of anticompetitive conducts, especially
cartels.

Il. How do you view the role of the Office of the Superintendence
General (Superintendéncia Geral do CADE -“SG”) in enforcing
and framing competition policy within the current structure
of the Brazilian Competition Defense System? How does
the SG interact with the other entities of the Brazilian
Competition Defense System?

The General Superintendence is CADE’s heart. Every single merger and
conduct case starts there and is treated there. Equally importantly, most
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mergers and conducts are also terminated within the Superintendence.
The most important conduct cases are deferred to the Tribunal, which has
the ultimate say when a fine must be applied, as are challenged mergers,
which can only be subject to remedies by way of a Tribunal decision.
Commissioners can also arrogate any of the General Superintendence’s
cases that would not necessarily have to be decided upon by the Tribunal.
Therefore, besides being the invested body of applying remedies and fines,
the Tribunal plays a significant role of surveillance, of creating jurisprudence
and of guiding CADE’s competition policy as a whole (another important
tool was recently given to the Tribunal, with the regulation of consultation
proceedings, through which parties can directly request the Tribunal’s view
regarding a specific competition matter).

Nonetheless, the fact is that in practice only a small minority of cases
is deferred to the Tribunal in the form of administrative proceedings of
conducts and challenged mergers. The arrogation of cases by the Tribunal is
also rare. This is indeed how the system is intended to work, bringing more
speed to decisions and filtering the Tribunal’s analysis. It leaves, however, a
great deal of responsibility to the Superintendence’s work.

In practice, it is the General Superintendence who assesses the
necessity of conducting a deeper analysis of a merger or to dismiss it as a
simple case. The opinion of the General Superintendence on whether or
not to challenge a merger, or to agree to a settlement, has significant weight
in the eyes of the Tribunal, who has the task of hearing all parties involved
and deciding on the case. Similarly, it is the Superintendence who decides
whether or not to pursue and deepen a conduct investigation, to publicize
or not to publicize investigations, to conduct a dawn raid, to sign or not to
sign a leniency agreement and so on. Once more, the Superintendence’s
final opinion for filing, conviction or settling is also very relevant.

Asmentionedbefore, the General Superintendence playsa crucial part
on setting the pace and the tone of CADE’s work load. A change of policy in
which the General Superintendence decides to pursue more investigations
and to open more administrative proceedings that are later deferred to the
Tribunal can overload the entire system, as well as pose unduly burdens
to private parties. A change of policy in the opposite direction can empty
CADE and its competition policy, undermining enforcement. A healthy
middle ground can make the system work properly.
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By focusing investigation efforts in a certain economic sector, or
gathering similar investigations (as opposed to randomly setting opinions
over spaced periods of time), the General Superintendence also has a great
deal of say in the competition policy to be enforced.

In order for the system to work adequately, all these powers must be
accompanied by careful institutional arrangements. A set of policies that
allow institutional strength, proper and transparent assessment of cases,
due process and concrete supervision by the Tribunal and private parties
is necessary.

It is important to have in mind that unlike the Tribunal, which
is composed by a group of Commissioners that make joint decisions,
the General Superintendence’s decisions are formally taken by a single
person: the General Superintendent, which in theory could compromise
self-surveillance. In practice, however, all cases are conducted by career
staff and are accompanied by substantial technical opinions of CADE’s
employees, which significantly mitigates the risk of the Superintendent
misconducting cases. This is how it should be. It is crucial, therefore, that
continuous investments are made in CADE's staft and its institutional body.

The quality of the General Superintendence’s technical staffand proper
participation of CADE’s other technical bodies, such as the Economics
Department and the Attorney-General’s Office in the assessment of cases is
crucial in order to guarantee that enough analysis (and qualified analysis)
will be made, as to allow the Superintendent, Commissioners and third
parties to have the necessary information in order to be able to assess
whether or not a certain case requires closer attention. Weak analyses
diminish transparency, surveillance and speed.

The Law provides the Tribunal, involved agents and third parties
important supervision mechanisms, in the form of arrogations, appeals
and others. In order for these to work, due process and transparency are
crucial. It is important to say that, besides having almost all of its decisions
published in the Official Journal, the General Superintendence formally
informs the Tribunal of all mergers approved and all conduct cases filed
(including simple proceedings and confidential ones), in order to allow
Commissioners to question and eventually arrogate cases. Also, a direct
and frequent contact between Tribunal members and the Superintendent
with purposes of transparency and accountability is crucial. In cases where
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settlements are proposed within the General Superintendence, for instance,
this interface tends to be particularly important.

Lastly, as in other jurisdictions, in its daily work the General
Superintendence is constantly faced with anticompetitive behaviors and
frameworks derived not from private conducts, but from public legislations,
regulations and actions, which call for advocacy measures. Within the
Brazilian competition policy system, advocacy work is conducted by the
Ministry of Finance, which demands an interaction between CADE and
the Ministry’s staff.

lll. What are the main policy goals for the SG for the next few
years? What do you think are the main challenges that the SG
faces today and how does it plan to overcome them?

In the past three years CADE has effected most of its necessary regulations
and institutional reforms. The transition challenge has been overcome and
the new system is implemented. The agenda tends to then switch more
heavily from discussions of institutional reforms to CADE’ finalistic
purpose: detecting, assessing and delivering cases that properly inhibit
anticompetitive structures and behaviors.

This does not mean that regulation revisions or new regulations
should stop. On the contrary, CADE has already pronounced intentions of
eventually setting clearer rules or guidelines regarding topics such as new
horizontal merger analysis, gun jumping, remedies, definitions of control,
compliance, leniency, the solidification of the 30 day review period for
fast-track mergers and others, all of which interest and directly impact the
General Superintendence’s work. It does not mean either that important
institutional frameworks and policies adopted in the transition can be
neglected. On the contrary, management mechanisms such as merger and
conducts screening units, backlog balance and prioritization policies must
be constantly and permanently applied and cared for.

Also, a great deal of work is required in order to maintain the benefits
achieved during the first few years. The maintenance of the average merger
review periods achieved is a must, as well as great challenge. From 2013 to
2014, the percentage of ordinary cases in comparison to fast-track cases
literally doubled,” meaning the General Superintendence’s merger units

2 The maintenance of the percentage of amendments requested by the General
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had double the work. The average review period only slightly increased,
showing an adequate response of the competition authority to the challenge
posed. Nonetheless, especially considering probable increases in the
number of notified mergers in the future, the maintenance of the favorable
merger statistics will depend on adequate case management, investments
in staff’s technical capacity, appropriate use of precedents and information,
efficient interaction with the Economics Department, merging parties
and third parties, and especially on the maintenance of the screening and
prioritization of conduct cases, so as to take advantage of scarce resources
to merger analysis. Evidently, relevant human resources increases will at
some point be a necessity.

Still in the mergers field, in its current position in the national and
international spheres, the Brazilian competition authority cannot afford
to stay behind the main antitrust agencies in the world when it comes
to delivering proper quality analysis of mergers and applying adequate
remedies. A policy of constant and increasing training, updating and
interaction with international counterparts is necessary, and there is a
concrete will to further improve the quality of merger assessments.

Converging with an eventual regulation of merger remedies, there
is no doubt that although the content and procedure regarding remedies
(especially through settlement) has greatly improved in the past years,
there is considerable room for greater standardization, transparency,
predictability and speediness of remedies procedures, negotiation and
construction.

A successful competition policy towards anticompetitive conducts
within the General Superintendence depends on the adequate maintenance
of the screening and prioritization process, avoiding the pursuit of weaker
cases and maintaining the balance between cases entering and exiting the
General Superintendence.

As mentioned before, following the major institutional reforms,
attention is now drawn to other aspects, particularly related to CADE’s
main purpose. Regarding conducts, this means being able to open

Superintendence in the notification phase, and the very small number of decisions
transforming fast-track cases into ordinary cases indicate that such switch is not
related to more rigorous rules or enforcement by the SG, but rather, to a natural
complexity of merger cases notified during the past year.
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relevant investigations and deliver effective actions against anticompetitive
behaviors. The main policy goal, therefore, must be related to the purpose
of generating more cases, in a greater variety of markets, including other
geographical areas in the country and with large impacts over consumers.
There is no doubt that in the past years CADE has significantly improved its
insertion in such scenarios, taking part in some of the most impactful cases
in Brazil, related to extremely important markets. Such exposure brings
challenges, but also an opportunity of attracting new significant cases.

Regarding abuse of dominance cases, the General Superintendence’s
policy, that combines resource prioritization and the search for strong,
impactful investigations means, most likely, a more careful choice of cases,
but with real, relevant potential.

In terms of cartels, without putting aside efforts to continuously
strengthen its leniency program, there has been a deliberate decision within
CADE’s General Superintendence to pursue other forms of cartel detection,
relying on its own tools. This has always been an important aspect of Brazil’s
antitrust practice, which has generated and continues to generate strong
investigations without the use of leniency. Nonetheless, an effort to develop
the General Superintendence’s investigative capacity has already started
and must be further developed. This includes improving intelligence tools,
staff training and economic techniques of cartel detection, including the
screening of public databases.

The General Superintendences recent and most impactful cases,
and such investigation efforts, are closely drawn to tackling bid-rigging in
public procurements, a field with great antitrust potential and significant
relevance, which should continue to merit CADE’s close attention.

When it comes to effectiveness, an obvious issue, until recently
neglected due to other urgent necessities, has to do with the speediness
of investigations. It is no surprise that, not unlike other administrative
and judicial forums in Brazil, administrative proceedings within CADE
historically take too long, significantly undermining decisions’ effectiveness.
At least two outcomes of CADE’s recent reorganization have bore positive
fruits in this arena: a relevant portion of the backlog of old cases has been
terminated (as demonstrated earlier) and new cases tend to move faster
within the new structure and framework. Nonetheless, the challenge
remains: there still is a relevant backlog of cases and proceedings which
still need to move faster. Part of the challenge is being overcome through



Questions & Answers

unfinished backlog reduction efforts, prioritization of resources and
focused case management. At some point, however, further improvements
will obviously have to rely on increases of human resources.

Antitrust in Brazil has immense potential. Brazil is a large country,
with a gigantic consumer market and an equally important economy.
Concentrated markets are common, competition culture, even amongst
large firms, is poorly developed, and competition law is still vaguely
understood in many portions of the country. All of these features create
conditions for significant anticompetitive behaviors. Especially when
looking from inside, CADE’s potential is even greater. CADE’s recognition
has grown, the number of complaints and leads with good potential is
constant, the leniency program has matured and investigative capacity is
continuously improving. There is still room to profit from such potential
within CADE’s current structure. Once again, however, a more significant
step, that allows for a larger number of investigations, processing of
further impactful cases, self-detection of cartels, more frequent dawn raids
and more effective treatment of evidence will depend on a larger staft of
qualified case handlers. It is only natural that a stronger human resources
policy, accompanied by budgetary capacity, is one of the main challenges
to be overcome.

Two other central policy issues relate, of course, to CADE’s leniency
program and settlement procedures, which will be discussed in the next
question.

IV. How do you evaluate the effectiveness of the current
legal framework and policy for the execution of leniency
agreements and settlements? Do you believe that there
is room for improvement in terms of creating the right
incentives to increase leniency applications and negotiable
resolutions in the investigations?

As previously mentioned, the recent changes in CADE’s settlements policy
have significantly increased the use of this tool, both in the benefit of
parties and the investigations. Most recently, efforts to improve settlements
have switched to thinking of new ways of facilitating, speeding up and
posing less burden to the negotiation process. This calls, in particular, for
the construction of standards and possibly clearer guidelines regarding
the calculation of pecuniary contributions. The cost-benefit of entering
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or pursuing a settlement negotiation in certain cases is also an important
variable.

CADE’s leniency program, as demonstrated earlier, has significantly
developed and seems to have achieved a mature stage. Applications are
constant and generate high quality investigations. There is no doubt,
however, that there is significant room for the program to increase and
develop further cases.

On the one hand, such a process is directly linked with CADE’s
capability to deliver impactful cases, thus advertising and encouraging
leniencies. At the same time, the General Superintendence has already
announced its intentions to provide guidelines that allow for greater
transparency, predictability and safety regarding leniency proceedings,
which in its view might encourage and strengthen the program. Most
of these guidelines do no tend to bring new features to the program, but
rather, to provide a clearer and safer understanding of the process and of
the rules involved. Some of these aspects, however, do present clarification
of topics that perhaps are not yet entirely solidified, due to the lack of clear
precedents, as is the case of the “leniency plus” instrument.

Another topic that has received a great deal of attention within the
General Superintendence relates to safety aspects of leniency, especially
regarding confidentiality rights. New proceedings that include clearer
custody chains, treatment of documents and information, and closer
follow up and awareness when dealing with other public agents involved,
such as public prosecutors and judges, have already been adopted. Projects
involving the mapping of eventual safety weaknesses within CADE
(including information security) have already begun, as well as projects for
the training of CADE’s personnel in such fields. Advocacy aspects related
to educating prosecutors, police agents and judicial authorities on the
importance of confidentiality issues must be a constant feature as well.

* X ¥
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FaBricio ANTONIO CARDIM DE ALMEIDA

In its 2010 Peer Review Report on competition law and policy in Brazil,
the Organization for Economic Cooperation and Development (“OECD”)
affirmed that “the competition policy system [in Brazil] [had] made steady,
even remarkable, progress.”! In February 2011, Global Competition Review
(“GCR”) awarded for the first time the Brazilian Administrative Council
for Economic Defense (Conselho Administrativo de Defesa Econdémica -
“CADE”) with the prize of the “Agency of the Year, Americas”? In June
2013, GCR also rated for the first time CADE with 4 stars out 5 possible,
ranking the agency among the top twelve enforcers of antitrust laws around
the globe.?

Although Brazilian antitrust laws enforcement and policy have been
increasingly recognized as effective, it has not been always like this. The
first Antitrust Act was introduced in Brazil in 1962.* However, it was only
in the 90s — with the opening of Brazilian economy - that the antitrust laws
started to be relatively enforced by the authorities.

' Org. for Econ. Cooperation and Dev., Competition Law and Policy in Brazil - A

Peer Review 9 (2010) [hereinafter OECD 2010 Peer Review Report], available at
http://www.oecd.org/daf/competition/45154362.pdf.
2 GCR 2011 Award Winners Announced, Global Competition Rev. (Feb. 7, 2011),
http://globalcompetitionreview.com/news/article/29705/gcr-2011-award-
winners-announced/.
Brazil's Administrative Council for Economic Defence, Rating Enforcement, Global
Competition Rev. (2013), available at http://globalcompetitionreview.com/
surveys/article/33566/brazils-administrative-council-economic-defence/.
4+ Lei No. 4,137, de 10.09.1962, Diario Oficial da Unido [D.O.U.] de 12.09.1962
(Braz.).
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For 17 years, since it was approved in 1994, Law No. 8,884° provided
for the legal framework under which enforcement developed. However,
this legal framework showed limitations and inefficiencies throughout the
years due to two main reasons: (i) the lack of a pre-merger control regime;
and (ii) the overlapping roles played by different authorities.

Under the regime of Law No. 8,884/94, the antitrust laws in Brazil
were enforced by three different agencies: (i) the Economic Monitoring
Office under the Ministry of Finance (“SEAE”); (ii) the Economic Law
Office under the Ministry of Justice (“SDE”); and (iii) CADE, a federal
independent agency under the supervision of the Ministry of Justice. This
institutional design created inefficiencies to the system, as the agencies
played overlapping roles throughout the process of review of antitrust cases,
and that negatively affected the timing of review of the cases. For instance,
in 2011 (the last full year in which Law No. 8,884/94 was effective), the
antitrust agencies in Brazil used to take, in average, 154 days to approve a
transaction under its post-merger control regime.

Aiming to exclude the abovementioned two main “bottlenecks” out
of the system, Congress approved in 2011 the “new Antitrust Act” (“Law
No. 12,529/117).7 The “new CADE” under Law No. 12,529/11 incorporated
the antitrust division of SDE and is now formed by two main bodies: (i)
the General Superintendence (“SG”) and (ii) the Administrative Tribunal.
CADE also has (i) a Chief Economist’s Office; (ii) a General Attorney’s
Office (“ProCADE”); and (iii) a Public Prosecutor Office (“MPF”). SEAE
is still accountable for “competition advocacy” activities under the new
regime.

After the third anniversary of Law No. 12,529/11, this publication
puts Brazilian Antitrust Law into perspective. It is clear that Brazilian
Antitrust Law has been developing quite impressively in the past 20 years.

5 Lei No. 8,884, de 11 de Junho de 1994, Diario Oficial da Unido [D.O.U.] de

13.6.1994 (Braz.).

VINICIUS MARQUES DE CARVALHO, Chairman, Conselho Administrativo de

Defesa Econdmica, Address at the IBRAC’s 20th International Seminar on

Competition Policy: Balanco do CADE (Oct. 31, 2014), at 20, available at http://

www.ibrac.org.br/Uploads/Eventos/20SeminarioConcorrencia/PALESTRAS/

%C3%9Altimo%20Painel.

7 Lei No. 12,529, de 30 de Novembro de 2011, Diario Oficial da Unido [D.O.U.] de
2.12.2011 (Braz.).
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The last three years of the new law have kept the pace of development and
have also brought some very positive changes, such as a more rational and
efficient institutional design as well as a quick review of simple cases under
the pre-merger control regime. In 2012, the same year Law No. 12,529
became effective, the amount of time in average that CADE took to clear a
transaction under its new pre-merger control regime significantly dropped
to 21 days.®

The new institutional design of CADE has already proved to be better
than the previous one as it eliminated the overlapping activities played by
the different agencies. However, there are also challenges ahead for CADE
to preserve the outcomes of the new system.

In 2014, CADE put together a number of regulations addressing
important issues in the merger control area, such as (i) acquisitions of
minority interests,” (ii) transactions involving investment funds,' (iii)
transactions involving capital markets," and (iv) associative agreements.'?
It is important that CADE follows up closely the implementation of these
new rules and constantly evaluate whether they are achieving the expected
results.

Cartel behavior is another area where CADE has been very active in
the past decades, since the implementation of the leniency and settlement
policies in 2000." Law No. 12,529/11 has put a framework in place that
allows CADE to continue anti-cartel enforcement efforts. Since Law No.

VINICIUS MARQUES DE CARVALHO, Chairman, Conselho Administrativo de

Defesa Econdmica, Address at the IBRAC’s 20th International Seminar on

Competition Policy: Balan¢o do CADE (Oct. 31, 2014), at 20, available at http://

www.ibrac.org.br/Uploads/Eventos/20SeminarioConcorrencia/PALESTRAS/

%C3%9Altimo%20Painel. In 2014 (until Oct. 29, 2014), the simple transactions

(reviewed under CADE’s fast track procedures) took 20.7 days in average to be

cleared and those more complex (reviewed under CADE’s ordinary procedures)

took 77.4 days in average. Id., at 19.

®  Resolu¢do CADE No. 09, de 1° de outubro de 2014, Diario Oficial da Unido
[D.0.U.] de 7.10.2014 (Braz.).

0 Id.

nId.

12 Resolu¢do CADE No. 10, de 29 de outubro de 2014, Didrio Oficial da Unido
[D.O.U.] de 4.11.2014 (Braz.).

13 Lei No. 10,149, de 21 de dezembro de 2000, Diario Oficial da Unido [D.O.U.] de

22.12.2000 (Braz.).
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12,529/11 became effective, and until May 16, 2014, CADE had imposed a
total amount of BRL 593,578,973.21'* as fines in conduct cases.”” According
to a study conducted by the Global Competition Review, in 2014, CADE
and Korea Fair Trade Commission (“KFTC”) imposed US$2.6 billion in
penalties, breaking previous records and accounting for just under half the
worldwide amount.'¢

Nonetheless, there are also challenges ahead for CADE in the area of
anti-cartel enforcement. The amount of time spent by CADE to conclude
an investigation on cartel behavior is still very high,"” and CADE has just
started its investigations in two high profile cartel cases in Brazil which
tend to be among the most important cases in CADE’s history."®

In addition to the traditional areas where CADE has been enforcing
antitrust laws, there are other topics which may increasingly attract the
attention of the antitrust community, such as the interaction between
competition law and anticorruption law, unilateral behavior/vertical
(price) restraints, judicial review of CADE’s decisions, private antitrust
enforcement/damages claims, among others. Some of these topics are
treated in this book.

4 USD 268,466,292.72 (USD 1.00 = BRL 2.2110, Central Bank of Brazil, May 16,
2014).

15 ViNicius MARQUES DE CARVALHO, Chairman, Conselho Administrativo de
Defesa Econdmica, Address: Balango do biénio da Lei 12,529/11 e perspectivas da
defesa da concorréncia no Brasil (May, 2014), at 13, available at http://www.cade.
gov.br/upload/Balango%202%20anos%20nova%20lei.pdf.

' Brazil, Korea impose half of worlds $5.3 billion cartel fines, Global Competition
Rev. (Jan. 7, 2015), http://globalcompetitionreview.com/news/article/37717/
brazil-korea-impose-half-worlds-53-billion-cartel-fines/.

7= In 2013, for instance, 39% of the conduct cases ruled by CADE had more than 5

years of investigations and 13% more than 10 years. In 2014, the percentages were

22% (more than 5 years) and 4% (more than 10 years). See Vinicius Marques de

Carvalho, Chairman, Conselho Administrativo de Defesa Econémica, Address

at the IBRAC’s 20th International Seminar on Competition Policy: Balan¢o do

CADE (Oct. 31, 2014), at 8-10, available at http://www.ibrac.org.br/Uploads/

Eventos/20SeminarioConcorrencia/ PALESTRAS/%C3%9Altimo%20Painel.

Despite the efforts of CADE to try to reduce the timing of investigations in

conduct cases, that was still a relevant number of cases which took more than 5

and 10 years to be concluded.

The subway cartel case (CADE, ex officio, Administrative Proceeding No.

08700.004617/2013-41) (March 19, 2014) and the Petrobras cartel case.
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Introduction

The development of antitrust laws in Brazil in the past 20 years has
not been immune from criticism, as some of the articles in this publication
will address. Although the balance in CADE’s account is very positive, there
are still lessons that can be learned from the past. The greater relevance
CADE has in the international scenario, higher are the challenges.

In one of the few articles which address the issue of rating competition
agencies, William E. Kovacic explains the difficulty of measuring the work
of these agencies:

“The field of competition policy lacks such standards, yet the absence of well-
defined, generally accepted scoring rules does not inhibit commentators from
providing confident assessments of how well specific competition agencies are
doing their jobs.™

In a recent speech to commemorate U.S. Federal Trade Commission’s
(“FTC”) one hundred anniversary, Commissioner Maureen K. Ohlhausen
analyzed several aspects of the agency which led to its current success. One
of the ideas she emphasized is that “a leading competition agency like the
FTC must have the courage to fail from time to time.”*

It is certainly not the intent of this introduction to rate CADE’s work
neither torankitin comparison to other agencies around the globe. However,
given the use of these measures by some institutions* - and sometimes
even by the agencies® -, it is important to further discuss the achievements
and challenges of one agency throughout a more substantial analysis that
may go beyond the numbers and general impressions collected by those
sources. Hopefully, this may be one of the benefits of this publication: to
put CADE’s recognizable work into perspective and analyze the significant
developments in the past as well as identify the challenges ahead.

¥ William E. Kovacic, Rating The Competition Agencies: What Constitutes Good

Performance?, 16 Geo. Mason L. Rev. 903, 903 (2009).

MAUREEN K. OHLHAUSEN, Comm’, U.S. Fed. Trade Comm’n, Speech at the ABA

Section of Antitrust Law Fall Forum 2014: How to Measure Success: Agency

Design and the FTC at 100, (Nov. 6, 2014), at 11, available at http://www.ftc.gov/

system/files/documents/public_statements/597191/141106ftcat100fallforum.pdf.

E.g, supra note 3.

2 See, e.g., CADE, Press Release, CADE ¢é Avaliado Com Quatro Estrelas Em
Ranking Internacional de 6rgaos antitruste (Jun. 6, 2013), available at http://www.
cade.gov.br/Default.aspx?7fb243d62ee338fb0e3b0d253¢03.
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The development of antitrust laws in Brazil during the past 20 years
is a result of the engagement and the hard work of both officials at the
agencies and lawyers and economists from the private bar. This publication
combines the views of both enforcers and practitioners towards past
achievements and challenges ahead of antitrust laws in Brazil. In the Q&A
section, CADE’s top enforcers provide their views on the most relevant
developments and achievements under the new law and address the main
issues and challenges they envisage for CADE in the next years. Next,
members from the private bar in Brazil discuss in a number of articles
several issues related to merger control, cartel behavior and other areas
which may increasingly attract the attention of the antitrust community
in Brazil.

It is a promising publication which allows the international antitrust
community to be in touch with the main aspects of the Brazilian antitrust
laws that are currently being discussed in the country at the same time it
gives an opportunity for the authors (both officials at the antitrust agencies
and members from the private bar in Brazil) to discuss their experience
and challenges ahead.



Chapterl

CONTROVERSIAL ISSUES IN MERGER
REVIEW: PRACTICAL ASPECTS

MARIA EuceniA Novis
Marcos PauLo VERIssIMO

l. Introduction

CADE the Brazilian Antitrust Agency,' was organized over fifty years
ago with a very broad statutory mandate, which included some sort of
merger control authority since the beginning of the 1960s. In fact, Law
4,137 (1962) provided CADE with wide-ranging authority to fight the
abuse of monopoly power, which pursuant to Article 2 could consist in the
dominance of national markets by means of acquisitions of assets, shares or
rights over already established businesses, or transactions such as mergers,
incorporations, or any other form of business concentration. In practice,
however, CADE’s powers to review mergers remained dormant for almost
30 years, and only came into life in the beginning of the 1990s in the context
of the larger process of liberalization of the Brazilian economy.

The efforts to establish a free market economy in Brazil included the
reduction of important barriers to foreign trade, the elimination of price
control in major sectors of the economy, privatizations, and the promotion
of free competition. Accordingly, the first major reform in Brazilian
antitrust law came early in the 1990s by means of Law 8,158 (1991). Three

! CADE is the Portuguese acronym for “Administrative Council for Economic

Defense”, which is the official designation of the Brazilian agency.
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years later, Brazil successfully established a fully functional merger control
system under Law 8,884 (1994) (the “Former Antitrust Law”), which
consolidated the protection of free competition as one of the pillars of the
country’s economy.

The Former Antitrust Law attracted the attention of the business
and antitrust communities to its provisions both in Brazil and abroad.
In the course of almost 18 years, more than 7,000 domestic and foreign
transactions were filed with the Brazilian antitrust authorities, and CADE
was often praised by international publications for its achievements,
becoming gradually deemed as one of the most active and prominent
antitrust agencies in developing countries, and more recently in the world.?

Notwithstanding the overall positive experience of the first years
of merger control in Brazil, the Former Antitrust Law had a number of
flaws deriving mainly from the inefficiencies associated to the existence
of multiple and overlapping agencies, the adoption of inadequate filing
thresholds, and the limitations faced by CADE to prevent structural
distortions to competition under a post-merger review regime.

In fact, law reform started to be discussed only a few years after the
entry into force of the Former Antitrust Law;’ and finally materialized in
May 2012 when a long awaited new statute — Law 12,529/11 (hereinafter,
the “Antitrust Law”) — entered into force.

The Antitrust Law brought noticeable developments in the field
of merger control, including the incorporation of the two other agencies
previously in charge of antitrust investigations (the Secretariat of Economic
Law - SDE and the Secretariat for Economic Monitoring - SEAE) into

2 In 2011, the Global Competition Review (GCR), one of the most influential
publications in the antitrust field, granted the award of Agency of the Year in
the Americas to CADE, and its 2014 survey placed CADE among the ten best
antitrust agencies in the world. In addition, CADE is today vice-chairing the
Steering Group of the International Competition Network.

The institutional change and the adoption of a pre-merger regime had been
discussed since 2000, when a Ministerial Work Group was established to discuss
the creation of the then-called National Agency for Consumer and Competition
Defense. For details on this effort, see for instance the article ANA Paura
MARTINEZ, Merger Control in Brazil: Past, Present and Future in IBRAC Review n.
18, July-December 2010.
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CADE, thus creating a larger and unified antitrust agency, and adopting
new merger filing thresholds, and above all, adopting a suspensory regime.

Shortly after the entry into force of the Antitrust Law, CADE issued
Resolution 2 (2012) to clarify material and procedural aspects of merger

filings. Almost two and half years later, this regulation was amended by
Resolution 9 (2014).

After a short period of time, the major positive effects of the
Antitrust Law are already noticeable. The new filing thresholds enabled
CADE to focus its efforts on more important cases, avoiding the review
of transactions with little chances of impacting competition in domestic
markets. Following the entry into force of the Antitrust Law, the overall
number of merger filings dropped by almost half, decreasing from 626 in
2012 to 377 in 2013. Moreover, the number of merger cases reviewed each
year by CADE’s Administrative Court dropped from 731 to only 31 from
2012 to 2014, according to the agency’s official figures, which resulted in a
clearly better use of its scarce resources.*

CADE has also proved in the past few years that it can clear simple,
fast-track cases under the new regime in a reasonable timeframe of about
30 days, eliminating a previously wide-spread concern that the suspensory
regime in Brazil could entail a material delay in the closing of relevant
transactions falling under CADE’s jurisdiction.

Unfortunately, new statutes sometimes contain grey zones that
require interpretation, clarification, and occasionally regulation. As
mentioned above, CADE has made a preliminary effort to provide some of
the required clarifications by means of Resolution 2 (2012) and Resolution
9 (2014). As one may easily imagine, however, these efforts have not
completely eliminated all the uncertainties found in the Antitrust Law.
Similarly to other administrative regulations, CADE’s regulations also
have their own zones of vagueness and ambiguity. Therefore, sometimes
the assessment on whether a given transaction is subject to mandatory
filing with CADE, which should be a simple and straightforward task for
antitrust experts, still poses challenges to local practitioners, who often
have different interpretations on the legal and regulatory criteria.

* Under the new regime, most of the merger review cases are decided by CADE’s

General Superintendent, and are no longer referred for a decision at the
Administrative Court level.
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Although this is not a special feature of the Brazilian laws, insofar
as potentially disputing interpretations on the meaning of legal provisions
are almost inherent to the application of the law in general, uncertainties
of this nature may have a negative impact on businesses, reason for which
regulators should do their best to keep them to a minimum acceptable level.

Under a scenario of successful implementation of merger control
in Brazil, coupled with the significant developments achieved in the past
few years, solving and clarifying some of the major issues that still lead to
controversies in daily practice seems to be a desirable and feasible task,
especially considering that no legislative process would be required.

In view of this background, and aiming to contribute to the process
of further clarifying the new merger review regulations in Brazil, this
paper will address three major practical controversies associated to the
current mandatory filing requirements. Following this introduction,
Section II discusses the so-called effects test, whose broad scope persists
under the Antitrust Law. Section III approaches the notion of economic
concentration, as defined in the statutory law and CADE’s regulation, which
still poses some important interpretative doubts. Section IV addresses
certain practical issues associated to the calculation of turnover thresholds.
Finally, Section V summarizes the conclusions drawn.

Il. The Effect Requirement

Apart from the changes in turnover thresholds, the basic jurisdictional
framework set forth by the Former Antitrust Law remained unchanged
under the Antitrust Law, which provides that (i) the law applies to practices
performed fully or partially in Brazil or that produce or may produce
effects in the national territory, and (ii) a foreign company that conducts
transactions or has branches, agencies, subsidiaries, offices, establishments,
agents or representatives in Brazil shall be deemed domiciled in national
territory.

By adopting the effects doctrine of jurisdiction, Brazilian lawmakers
have disregarded where the merger is taking place and the nationality of
the merging parties focusing only on the merger’s ability to produce effects
in Brazil.

Under this legal framework, it is widely accepted that the so-called
“effects test” may be met in two circumstances. The first is when the
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merger produces direct effects in Brazil, i.e., when the merging parties
are either organized in Brazil or have a branch, agency, subsidiary, office,
establishment, agent or representative in the country. The second is when
the merger produces indirect effects in the country. This situation is usually
associated to foreign transactions in which the target has export sales to
Brazil.

However, jurisdiction based on local activities or exports without any
clear local nexus rule or de mininis threshold has proved to be inadequate.
Since 1994, the broad and vague language of the antitrust law has been
imposing unnecessary burdens on some merging parties and requiring the
use of CADE’s resources without any corresponding enforcement benefit.
This conclusion is supported by a number of filings for the purchase of
companies with extremely low sales to Brazil and relative to the organization
of joint ventures among companies that simply met the general turnover
threshold requirements, regardless of whether Brazilian assets were being
contributed to the joint venture, or whether it would compete in the
Brazilian market or serve local customers.

Inthissense, the Brazilian jurisdictional standardsarestillinconsistent
with the best practices for merger filings recommended by international
discussion forums. For instance, according to the International Competition
Network (“ICN”), when countries are exercising their sovereignty with
respect to the application of their own laws to mergers, jurisdiction should
only be asserted with respect to the transactions that have an appropriate
nexus with the reviewing jurisdiction.® In other words, no merger filing
should be required where the transaction is unlikely to have a significant,
direct and immediate economic effect within the Brazilian territory.

The US antitrust laws expressly exempt transactions involving
foreign firms with trivial sales or assets in the United States. Likewise, the
European Union’s notification thresholds require a significant amount of
sales within the European Union. However, CADE has not specified the

5

CADE, Reuters Limited and Equant Finance B.V. Reporting Commissioner Celso
Fernandes Campilongo (Merger No. 08012.001783/00-68) (Jan. 10, 2001); CADE,
CCR Espafia and Camargo Correa S.A. Reporting Commissioner Alessandro
Octaviani Luis (Merger No. 087006929/2012-17) (Sept. 12, 2012).

Available at http://www.internationalcompetitionnetwork.org/uploads/library/
doc588.pdf.
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amount of exports or sales in Brazil that constitute cognizable effects for
purposes of jurisdiction yet.”

This situation persists under the Antitrust Law, despite the adoption
of a twofold turnover threshold under which a filing with CADE is required
when at least one of the groups involved in the merger has registered
gross turnover or volume of sales in the country, in the year preceding
the transaction, of at least BRL 750 million and at least another group
involved in the merger has registered gross turnover or volume of sales
in the country, in the year preceding the transaction, of at least BRL 75
million. Such turnover thresholds take into consideration the Brazilian
activities of the buyer group and the seller group as a whole, instead of
looking specifically at the target’s activities. As such, so far, the new turnover
thresholds have not been able to screen out transactions that are unlikely to
result in appreciable competitive effects within Brazil.

As far as this point is concerned, the major criticism should
certainly be directed towards the wording of the Antitrust Law itself,
which determined that the lower threshold requirement applies to any of
the groups involved in the merger, when in fact it would have been much
better to apply it to the target entity. This would also be in line with the ICN
recommendations, which state that a merger filing should not be required
solely on the basis of the acquiring firm’s local activities, but also on the
relevant local activities of the acquired party, calculated on the basis of the
local sales or assets of the business being acquired.

The good news is that CADE has recently devoted some attention
to the local nexus issue and has dismissed some joint venture filings. One
of them involved the organization of a greenfield joint venture for the
provision of automotive services in Europe.® The second one involved the
consolidation of control over a 50%-50% joint venture that has no local
activities in Brazil or sales to Brazil.” In both precedents, even though the

7 On this discussion, see the article MICHAEL G. COWIE & CESAR COSTA ALVES DE

MartToOs, Antitrust Review of Mergers, Acquisitions and Joint Ventures in Brazil.
IBRAC Review. Vol. 8, No. 3, (2001).

8 CADE, Robert Bosch GmbH, ZF Friedrichshafen AG and Knorr-Bremse Systeme
fiir Commercial Vehicle GmbH. The Superintendence General in (Merger No.
08700.001204/2013-13) (March 4, 2013).

® CADE, Robert Bosch GmbH and Siemens AG. The Superintendence-General in
(Merger No. 08700.008819/2014-43) (Nov. 20, 2014).
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groups involved in the transactions met the turnover thresholds, CADE’s
General-Superintendence dismissed the cases on the grounds that the
joint ventures would not be active in Brazil and the transactions could not
produce effects in the Brazilian market. CADE should be encouraged to
continue to issue consistent dismissal decisions in similar joint venture
filings.

Moreover, CADE should address the local nexus issue in cases where
the target has minimal or sporadic activities in Brazil either through export
sales or local representatives, so that it cannot actually be viewed as an actual
competitor by local players or as a relevant supplier by local customers.

This goal might be more difficult to be achieved, however, since
CADE has recently refused to dismiss a merger where the target had
insignificant sales to Brazil in comparison to its overall global sales. The
General Superintendence stated that “the parties intended, through their
reasons, to raise the analysis of effects to the category of a requirement for the
assessment on the need to file the merger, which would be contradictory”.
In CADE’s view, the effects of the merger could only be analyzed once the
merger is filed and duly reviewed, and “a different approach would create
legal uncertainty, as the merging parties would be allowed to replace the
antitrust authority in the review and analysis of the merits of each merger”

CADE could nevertheless eliminate any legal uncertainty surrounding
this issue by publishing a guideline on the meaning of effects (local nexus)
under the Antitrust Law. Such guidelines could include, for instance,
a minimum value of annual sales on a non-periodic basis, formalizing
a reasonable interpretation of Article 2 of the Antitrust Law, whereby,
turnover requirements notwithstanding, the Brazilian competition law
only applies to acts and transactions that “produce or may produce effects”
in the Brazilian territory. In so doing, CADE would align the Brazilian
merger filing thresholds with the internationally recommended best
practices in this area, and would also eliminate unnecessary burdens on
merging parties and its own staff.

lll. The Concentration Requirement

Another pivotal controversy existing under the Former Antitrust Law,
which the current Antitrust Law has also tried to cope with, concerns the
types of transactions that would be subject to mandatory merger control.
This effort, however, was only partially successful, since the wording of
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both the new statute and CADE’s subsequent regulations still leave room
for debate. The key element to understand such discussions is the notion
of concentration.

Article 54 of the Former Antitrust Law established that any act that
may limit or harm free competition or result in market dominance should
be filed for CADE’s approval. Article 54 (3) clarified that acts implying
any time of economic concentration would be comprised in the notion of
the chapeau, including mergers, acquisitions, incorporation of companies
or any kind of corporate grouping, provided that a 20% market share
threshold or a BRL 400 million turnover threshold was met. Therefore,
mergers where only one category among a vast array of acts that could be
subject to mandatory filing with CADE.

Additionally, it became widely accepted that concentration could
also be found to exist where one of the merging parties acquired dominant
or relevant influence over the other party, and not necessarily control.
“Dominant influence,” which would in practice be tantamount to control,
was viewed as the ability of one undertaking to determine on a long lasting
and stable basis all the most important commercially sensitive decisions
of a previously independent undertaking, such as investment decisions,
decisions on output and sales, so that both undertakings would actually
perform all their activities as one single economic agent. On the other hand,
“relevant influence” related either to contractual structures or shareholding
structures that entailed some less decisive level of cooperation among
undertakings that remained independent from each other. Such subtle
type of influence could exist in several situations, including, inter alia, veto
powers over important business decisions such as budget or business plans;
powers to appoint members of the management team whose position
would allow them to influence the strategic commercial behavior of the
company or access sensitive commercial information; or a material stake
in non-voting stock.

In short, the notion of dominant influence was basically associated
with the acquisition of control, while relevant influence would be found in
acquisitions of minority shareholdings.

CADE specifically addressed the concept of control in Resolution
15 (1998), which set forth that control means the power to determine the
behavior of a firm, either directly or indirectly, internally or externally, de
jure or de facto. This wording is partially in line with the definition of control
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provided for by Law 6,404 (1964) (the “Brazilian Law of Corporations”),
whereby controlling shareholder means the individual or legal entity
which, alone or in association with other parties bound by a shareholders’
agreement, is (i) entitled to shareholders’ rights that permanently ensures
the majority of votes in every shareholders’ meeting, as well as the ability
to appoint the majority of the management members of the controlled
company, and (ii) effectively uses such power to conduct and manage the
activities of the company.

However, CADE’s definition of control was somehow broader and
different from the one stemming from said legal provisions, and included
inputs from Brazilian legal scholars who distinguished situations of internal
and external control (the former being exercised from inside the company
by means of its regular decision-making bodies, the latter associated with
the abovementioned idea of “dominant influence”, being exercised from
outside, by any means such as a relevant indebtedness, supply dependence,
technology dependence, etc.), and focused on the de facto (as opposed to
formal) ability to direct a company’s most sensitive decisions.’

Although CADE’s Resolution 15 (1998) defined control in the
abovementioned fashion as early as 1998, CADE has not elaborated on the
notion of relevant influence under any guideline or precedent for a long
time. This situation led to the filing of myriads of acquisitions of minority
shareholdings, which were cleared by CADE without any investigation on
the powers held by the buyer over the target.

In 2005, after ten years of experience in merger control, one of
CADE’s Commissioners issued a landmark opinion expressing the
understanding that relevant influence may exist where one shareholder has
interest to affect the company’s decisions, and at the same time has effective
powers to do so in a constant and comprehensive manner. Interest would
be associated with the overlap between the activities of the shareholder and
the target that would facilitate a cooperative behavior, or the existence of
contractual relationships between the shareholder and the target. Effective
powers could be found, inter alia, in the possibility to appoint board
members or officers who could guide the company’s strategic behavior, or
the existence of a shareholders’ agreement that would provide the minority

10 See, for instance, FABIO KONDER COMPARATO & CALIXTO SALOMAO FILHO.
Control in Corporations, Rio de Janeiro: Forense (2005).
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shareholder with affirmative voting or vetoing powers over matters relating
to the behavior of the target company in the marketplace.! Despite the
solid grounds of this position, it did not provide sufficient legal certainty
for parties to decide not to file certain minority shareholding investments
in view of CADE’s past precedents.

Against this legal background and CADE’s former decisional
practice, the Antitrust Law introduced a most welcome development in
Articles 88 and 90, which not only clarified that solely acts of “economic
concentration” would be subject to merger control, but also addressed the
meaning of concentration as follows:

“Art. 90. For the purposes of Article 88 of this Law, a concentration act is
constituted when:

I - two (2) or more previously independent companies merge;

II - one (1) or more companies acquire, directly or indirectly, by purchase or
exchange of stocks, shares, bonds or securities convertible into stocks or assets,
whether tangible or intangible, by contract or by any other means or way, the
control or parts of one or more companies;

III - one (1) or more companies absorbs one or more companies, or

IV —two (2) or more companies enter into an association agreement, consortium
or joint venture.

Sole Paragraph. The terms described in item IV of the caption, when used for
bids promoted by direct and indirect government agencies and for contracts
arising therefrom, shall not be deemed concentration acts, for the purposes of
Article 88 of this Law.”

Right after the entry into force of the Antitrust Law, CADE issued
Resolution 2 (2011), subsequently amended by CADE’s Resolution 9 (2014),
to clarify when share deals would amount to economic concentration, being
subject to mandatory filing provided that the effect test and the turnover
thresholds are met.

Pursuant to Resolution 2 (2011), as amended, there is concentration
when (i) the deal entails the acquisition of sole or joint control; or (ii) the
deal does not entail the acquisition of sole or joint control, but meets any of
the following de minimis rules:

"' Opinion issued by CADE Commissioner Luiz Alberto Esteves Escaloppe in
CADE, Flynet S.A. and Ideiasnet S.A. Reporting Commissioner Luiz Alberto
Esteves Escaloppe (Merger No. 08012.010293/2004-48) (July 31, 2007).
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“(1) In conglomerate mergers:
(A) Acquisition that directly or indirectly provides buyer with 20% or more of
the total capital stock or voting capital stock of the target; or

(B) Acquisition made by an undertaking that already holds 20% or more of the
total capital stock or voting capital stock of the target, provided that the directly
or indirectly acquired additional interest, from at least one seller individually
considered, is equal to or exceeds 20% of the total capital stock or voting capital
stock of the target.

(2) In horizontal mergers or vertical mergers:

(A) Acquisition that directly or indirectly provides buyer with 5% or more of the
total capital stock or voting capital stock of the target; or

(B) Latest acquisition that individually or added to other acquisitions entails
an increase in interest of 5% or more, where the investor already holds 5% or
more of the total capital stock or voting capital stock of the target.”

Resolution 2 (2011), as amended, also provides that acquisitions of
additional shareholdings by the undertaking that enjoys sole control are
not subject to mandatory filing.

The rationale behind this regulation is clear and praiseworthy: to
provide more legal certainty to merger filings in Brazil firstly by eliminating
the broad obligation to file any act that could limit or harm competition,
regardless of the size of the shareholding being acquired, and secondly
by replacing the debatable notions of dominant influence and relevant
influence by an apparently clear-cut “control or de minimis” rule.

Despite such apparently clear-cut rules, hot discussions in the
Brazilian antitrust practice seem to be far from over in relation to this issue.

The first of them concerns the notion of control itself, which is,
as ever, hard to define in clear-cut terms when it comes to borderline
cases. In short, although the acquisition of 51% of the voting shares in a
company will clearly amount to an acquisition of control and meet the
concentration requirement, in a conglomerate merger the acquisition of
a 15% shareholding (i.e., of a shareholding bellow the de minimis formal
threshold of 20%) that grants the buyer veto powers over matters such as
budget or business plan is still a controversial issue, because it could in
theory be construed, under certain circumstances, an acquisition of joint
control. The same would apply to a similar acquisition in companies with
a highly dispersed shareholder’s basis, for instance. On top of that, unlike
CADE’s former Resolution 15 (1998), the new regulation does not elaborate
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on the notion of control, and this will certainly remain a zone prone to
ambiguities.

Another controversial issue relates to acquisitions of additional
shareholdings by undertakings that enjoy joint control.

Under the original wording of CADE’s Resolution 2 (2011),
acquisitions of additional shareholdings by the controlling entity amounted
to concentration where the shareholding directly or indirectly acquired
from at least one seller, individually considered, was equal to or exceeded
20% of the total or voting capital stock of the target. It is worth mentioning
that the regulation did not limit this rule to the entity holding sole control.
However, the current regulation apparently limits the waiver relative to
the filing obligation to acquisitions of additional shareholdings by the
undertaking that enjoys sole control.

One believes there is no rationale behind this limitation, which
may derive from a mistake in the drafting of Resolution 9 (2014). It seems
unreasonable not to treat as concentration the acquisition, by a shareholder
holding 60% interest, of an additional 40% interest from a seller that was
not party to any shareholders’ agreement, and at the same time require the
filing of the acquisition by a shareholder that holds 45% interest and belongs
to the block of control under a shareholders’ agreement of an additional
21% interest from a clearly non-controlling shareholder.

This situation should be viewed as a mere corporate restructuring
without change of control, which CADE has acknowledged in a recent
precedent that would not amount to concentration,' provided that it does
not entail the direct or indirect entry of any new shareholder in the target’s
stock.

Finally, a very controversial aspect of the notion of concentration is
the concept of “association agreement’, a category that was introduced by
article 90 (IV) of the Antitrust Law and needs to be submitted to CADE’s
prior approval if the effects test and turnover requirements are met. There
is not a single clue in the statute itself, however, as for the definition of such
association agreements, and CADE has only issued a regulation on that
topic recently.”?

2. CADE, Neoenergia S.A. and Iberdrola S.A. The Superintendence-General in
(Merger No. 08700.009472/2014-56) (Nov. 20, 2014).
3 CADE Resolution 10/2014.
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According to the regulation, association agreements are agreements
involving some sort of horizontal or vertical cooperation between the
parties, or entails some sort of risk sharing, so as to put the parties entering
into it in a condition of “interdependency”. It also determines that such
agreements must be effective for at least 2 years.

Resolution 10/2014 also establishes that a filing is mandatory for
all agreements in which the parties are “horizontally related in the object
of the agreement” if their aggregated market share in the relevant market
affected by the agreement is equivalent or superior to 20%. The same will
apply to agreements in which the parties are “vertically related in the object
of the agreement” if at least one of them has a market share in one of the
relevant markets affected by the agreement equivalent or superior to 30%,
and the agreement (i) establishes the sharing of revenues or losses between
the parties, or (ii) involves or is able to cause a relation of exclusivity.

For the purposes of the abovementioned regulation, a “party” to such
agreement would be the contracting party and any other member of its
economic group, as defined by the very broad terms of CADE’s regulations
(addressed in the following section). Moreover, any agreement of this
nature, originally entered into for a term of less than 2 years, must be
submitted to CADE’s approval if a subsequent renewal causes the 2-year
period to be triggered.

Although this is not clearly stated in CADE’s regulation, filings of
association agreements will necessarily fall under the non-fast track review
procedure due to the market shares involved, which is way more time-
consuming than a fast track case. Also because of this fact, it would have
been desirable for the abovementioned regulation to have defined such
agreements in a less broad and all-encompassing fashion.

Onebelieves it would have been preferable to simply define association
agreements as contractual arrangements capable of producing a practical
result equivalent to full economic concentration, by producing long-lasting
commercial or operational arrangements between the parties tantamount
to a horizontal or vertical formal merger, or to a formal joint venture
between the contracting parties. CADE, however, has chosen a different
path, and has decided, in practice, to address its scrutiny to any relevant
agreement signed by a party holding a relevant share in a given affected
market. This is certainly true when it comes to horizontal agreements,
but also in the case of vertical agreements holding a 30% market share,
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the obligation to file for prior approval is key, although the corresponding
regulation also demands exclusivity or sharing of losses and profits. This
looks definitively less like merger review and more like a prior mandatory
analysis of possible abuses of monopoly power, which is something that
other jurisdictions have abandoned a long time ago. Anyways, only time
will tell how positively or negatively it will affect the business environment
in Brazil or even the activities of the agency itself in the forthcoming years.

IV. TheTurnover Requirement

As initially stated, the third and last major point to be addressed in this
paper refers to CADE’s rules governing the calculation of turnovers to as to
determine whether the corresponding thresholds are met or not.

The turnover threshold was undoubtedly improved over time and
particularly in the new legislation. The far-reaching original language of
the Former Antitrust Law, under which any merger was caught provided
that any of the parties had posted in its latest balance sheets a global annual
gross turnover of at least BRL 100 million (subsequently raised to BRL 400
million), was adjusted by CADE through reiterated precedents which led
to the publication of a binding precedent (séimula) in 2005 clarifying that
only turnover in Brazil was relevant for filing review. Data from that period
shows that this adjustment alone resulted, from 2004 to 2006, in a decrease
of 30% to 40% in the global number of cases filed.

The turnover requirements were once again revised by the new
Antitrust Law, which originally added to the abovementioned BRL 400
million threshold a new additional threshold of BRL 30 million, to be
assessed considering the revenues of “at least one other group involved in
the transaction”, as has been previously mentioned. It also clarified that
both turnover thresholds (BRL 400 million and BRL 30 million) would
be calculated considering the revenues of the groups in Brazil only. Even
before the new law entered into force, these figures were adjusted to BRL
750 million and BRL 75 million, respectively, by a ministerial ordinance.

The new thresholds achieved the goals of reducing the number of
unproblematic transactions being caught and allowing CADE’s limited
staff to review mergers under a reasonable period of time, what was crucial
for the successful implementation of the new suspensory regime. In fact,
the volume of merger filings in Brazil dropped significantly under the
Antitrust Law.
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Notwithstanding the foregoing, the Brazilian turnover thresholds
still pose some practical difficulties.

The first of them is to determine which entities should be deemed
parties to the same “economic group” of the party directly involved in
the merger, for the purposes of turnover calculation. CADE tried to cope
with this problem in Resolution 2 (2012), which provides that for turnover
calculation purposes, an economic group is comprised of (i) the companies
under common control, internal or external, and (ii) the companies in
which any of the companies under common control holds directly or
indirectly at least 20% of the total or voting capital stock.'***

The new regulation gives room for the interpretation that a group
should be comprised of (i) the party directly involved in the transaction
(“Merging Party”); (ii) its ultimate controlling entity(ies) (“Parent
Company”); (iii) all the other companies directly or indirectly controlled by
the Merging Party or the Parent Company (“Companies under Common
Control”); and (iv) all the companies in which the Merging Party, the Parent
Company or any of the Companies under Common Control holds directly
or indirectly at least 20% of the total or voting capital stock (“Subsidiaries”).

However, a vast and almost unmanageable interpretation has been
adopted by the Brazilian antitrust bar following CADE’s informal guidance
on the reading on the said rule: the group definition should take into
account the Merging Party and all the companies that have either control
or an interest of at least 20% in the Merging Party.

Under such interpretation, a Merging Party with five shareholders
holding stakes of 20% each and not bound by any shareholders’ agreement
would belong to five different economic groups, instead of being itself the
parent of a more limited corporate group defined by control or 20% interest
in a downstream line drawn from the Merging Party. Assuming that each of
the 20% shareholder in the merging party is subject to the common control
of two shareholders, should one take into account at least ten economic

By adopting this broad and somehow confusing wording, CADE departed from
a more reasonable group definition applicable under the Old Antitrust Law,
pursuant to which group was defined in a straightforward manner as a group of
companies subject to common control under CADE Resolution 15/1998.

A different and even more controversial guideline applies to the calculation of
turnover of investment funds, but it will not be addressed in this article.

15
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groups? How far should one go up from the Merging Party to reach the top
of its corporate group?

Similar situations arise on a frequent basis in practice, and if one
client happens to ask different practitioners on how to define its corporate
group, the client would likely end up receiving different answers. This is
certainly a very undesirable situation that deserves further improvement in
the corresponding regulation.

Another practical difficulty in turnover calculation refers to groups
that buy and/or sell companies in the course of the year preceding the
transaction. For instance, company C belongs to group G and is party to a
merger in 2014. To assess whether the turnover threshold is met, company
C must calculate group G’s turnover in 2013. In October 2013, group
G’s parent company entered into an agreement to acquire target T, but
the transaction was only closed in January 2014. Should C take T’s 2013
turnover when calculating the group revenue?

One believes the answer to this question is No. When calculating
the group turnover, one should take into account only the companies
that actually belong to the group (i.e., deals signed and closed) on the last
day of the year preceding the transaction whose filing obligation is under
assessment. But again, this is a controversial issue that leads to significant
debate among members of the Brazilian Bar.

V. Conclusion

As mentioned in the introduction to this paper, the new Brazilian Antitrust
Law represented a major and very important improvement in Brazil’s
merger control regime. However, as may happen to any new statute that
comes into force, it opened large room for doubts on its application and
interpretation. CADE has been trying hard to fill the gaps with new
regulations and clarifications on the more controversial provisions, but a
lot remains to be done in this field.

Moreover, it is clear that CADE has tried to be as strict as possible
in the establishment and construction of the new filing requirements
under its relevant regulations, avoiding the use of broad and open-ended
concepts and giving preference to objective criteria such as the 20% interest
in the case of group turnover calculation, the 20% and 30% market shares
in the case of associative agreements, or the 20% and 5% de minimis rule
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for the filing of minority shareholdings. In some cases, the use of such
objective figures comes for the good, but in some cases it may have come
for the bad, creating over-encompassing requirements that end up catching
more cases than they should, and that nevertheless end up leaving room
for uncertainties that call for case law construction or even subsequent
clarifications by means of new regulations.

None of these shortcomings outshines, however, the improvements
that have already been achieved or the successful efforts towards
clarification of the relevant legal standards already accomplished by the
Brazilian authorities. Quite to the contrary, they just show that subsequent
similar efforts are still needed, and hopefully one will see more action in the
regulatory arena in the near future .

* X ¥






Chapterll

OVERVIEW OF RECENT MERGER
CONTROL RULES: MAIN ASPECTS OF
CADE RESOLUTION 2

EpuarDO CAMINATI ANDERS'

l. Introduction

On the eve of completing three years of the pre-merger review system
in Brazil, the adoption of this system effectively represented important
progress in the preventive function exercised by the Brazilian Antitrust
Authority (CADE).

The discussions on the advantages of the pre-merger review system
compared to the posteriori system — and vice-versa -, as well as the concern
relative to the fact that the pre-merger review system could, because of the
lack of CADE’s expediency, adversely affect economy or, as stated by some,
represent a “bottleneck for the economy”, were discontinued during the
first weeks of enactment of Law 12,529/11 (Brazilian Antitrust Law).

The first data on CADE’s performance in relation to the pre-merger
review system — time of review, quality of review and interaction with the
merger parties — which, subsequently, in general, were maintained by the
authority, confirmed the right choice in the adoption of such system, as
well as that CADE has been properly prepared to implement such system.

Despite the significant lack of support by the Federal Government,
which, to date, has not complied with the obligation, as set forth in Article

*  This paper contest on valuable collaboration of academic Julia Mergon Modello
Athayde.
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121, of Law 12,529/11, to create two hundred positions of Experts in
Public Policies and Government Management, the solid performance of
the pre-merger review system in Brazil is recognized by the market, legal
community and economists acting before the Brazilian Antitrust System
(SBDC), as well as by the antitrust authorities of several jurisdictions.

The implementation of the pre-merger review system in Brazil may be
largely attributed to CADE’s performance in the preparation to operate the
new system. Work groups comprised of CADE and the former Economic
Law Secretariat (SDE) were created to analyze, adjust and prepare the
new procedures, flowcharts and wording of new resolutions and CADE’s
new internal rules, as well as to address structural matters, such as the
structuring of CADE’s staff (coordination) and new head office.

CADE’s efforts to implement the pre-merger review system include
the creation of CADE Resolution 2, of 2012, enacted on May 31, 2012
(CADE Resolution 2), basically together with the enactment of Law
12,529/11.

For the first time in the Brazilian competition scenario, such
resolution created important definitions (e.g., economic groups) and rules
(e.g., acquisition of ownership interest) that companies use as tools in the
complicated task of determining whether their intended mergers require
CADE’s previous and mandatory review.

The purpose hereof is to identify the main definitions and rules
brought forth by CADE Resolution 2. In addition to the main aspects of
CADE Resolution 2, this paper also addresses other important and recent
rules created by CADE in the context of merger control, such as the
definition of association agreements. This paper shall also refer to certain
subject matters, all related to merger control, which are included in SBDC’s
agenda for discussion and may shortly result in new tools for the companies
(resolutions and guidelines).

Il. General Aspects of CADE Resolution 2

CADE Resolution 2 provides for the submission of merger filings set forth
in Article 88 of Law 12,529/11. This resolution was enacted on May 31,
2012 and certain provisions thereof were amended by CADE Resolution 9,
of October 1, 2014.
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The main issues addressed by CADE Resolution 2 are: (i) definition of
the economic group; (ii) transactions eligible for the fast-track procedure;
(iii) rules on the acquisition of ownership interest; and (iv) transactions
involving the subscription of notes or marketable securities convertible
into shares. Each of these four items shall be individually addressed below.

In addition to these items, CADE Resolution 2 clarified to the
companies that the merger filing shall be submitted, whenever possible,
jointly by the parties to the merger. In addition, the parties shall immediately
report to CADE in relation to any subsequent change to the data included
in the initial filing.

Such resolution includes two forms to be used in the preparation of
the initial filing before CADE: the form to be completed by the parties to
the mergers eligible to the fast-track procedure (Exhibit IT) and the form to
be completed by the parties to the mergers that are not eligible to the fast-
track procedure (non-fast-track procedure, Exhibit I).

Though the form for the mergers subject to the fast-track procedure
includes several components of information and data on the parties and
respective economic groups, merger and involved markets affected, it is
significantly simpler than the form for the mergers subject to the non-
fast-track procedure. In the non-fast-track procedure, in addition to the
information and documents necessary to perform the fast-track procedure,
detailed information on the involved markets, such as review of the entry
and competition conditions, monopsony power, coordinated power review,
is required.

Under the terms of CADE Resolution 2, CADE, and more specifically,
the General Superintendence (SG), may request the amendment to the filing
in the event any of the items set forth in Exhibits I or II is not completed
(forms).

A.  Definition of Economic Group

In order to allow the companies to objectively verify the fulfillment of
CADE’s thresholds, indices set forth in Article 88, of Law 12,529/11
(revenue criteria), CADE created the definition of economic group both
for mergers involving companies and mergers involving investment funds.

The reason is clear: if Brazilian Antitrust Law establishes that a
merger must be previously approved by CADE, provided that the parties
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and respective economic groups have registered a specific gross revenue
in Brazil in the year before the merger, under the penalty of pecuniary
sanction and annulment of the transaction,” the parties must clearly
identify the respective revenues, as well as the respective economic group’s
revenue. Accordingly, in order to reduce the scarcity of legal certainty,
CADE, through CADE Resolution 2, created, specifically for this purpose
- verification of the fulfillment of the revenue thresholds - the definition of
the economic group as referred to above.

Accordingly, CADE itself included in such resolution that such
definitions of economic group shall solely be applicable for purposes of the
revenue calculation in order to verify fulfillment of the objective criteria set
forth in Article 88 of Law 12,529/11 (revenue criteria) and shall not bound
CADE in its decisions in relation to the request of information and review
of the merits of the merges under discussion.’

Before addressing the CADE-determined definitions of economic
group in CADE Resolution 2, it is necessary to clarify two issues. The first
relates to Article 4, caption, of such resolution that considers as “parties”
to the merger those entities directly involved in the legal transaction to be
notified to CADE and respective economic groups.

The second relates to the revenue criteria set forth in Law 12,529/11
(Article 88), as amended by Ministry of Justice/Ministry of Finance
Ordinance 994/2012. In this regard, the merger filling shall be previously
submitted to CADE if: (i) at least one of the groups involved in the merger
has registered, in the last balance sheet, annual gross revenues in Brazil,
equivalent to or greater than BRL 750 million and (ii) at least another
economic group involved in the merger has registered, in the last balance
sheet, annual gross revenues in Brazil, equivalent to or greater than BRL 75
million.

Therefore, in order to proceed with the verification of the fulfillment
of such revenue criteria, CADE created two definitions of economic group,
as has been previously mentioned: one for companies and another for
investment funds, as described below.

2 See Article 88, Paragraph 3, of Law 12,529/11.
> See Article 4, Paragraph 3 of CADE Resolution 2, as amended by CADE Resolution
9.
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i. Definition of Economic Group for Companies

As set forth in Article 4, Paragraph 1, of CADE Resolution 2:

“Article 4. The parties to the merger are the entities directly involved in the
legal transaction subject to the merger review process, as well as the respective
economic groups.

Paragraph 1 Economic group is, for purposes of calculation of the revenues set
forth in Article 88 of Law 12,529/11, on a cumulative basis:

I - the companies under common control, in Brazil or abroad; and
II - the companies in which any of the companies of item I is the holder, directly

or indirectly, of at least twenty percent (20%) of the capital stock or voting
capital”

In other words, Article 4, Paragraph 1, of CADE Resolution 2, sets
forth that, for purposes of the revenue calculation, the economic group
comprises — in relation to the companies —, on a cumulative basis, all
companies under common control, in Brazil or abroad, and the respective
companies in which the companies comprising the economic group hold,
directly or indirectly, at least 20% of the capital stock or voting capital.

Despite the direct and objective definition (at least the second part),
the definition of control is still somewhat uncertain. However, obviously,
such uncertainty exceeds the antitrust limits. In fact, not even the Brazilian
corporate law doctrine has reached an agreement in relation to the definition
of control. However, this fact shall not invalidate or reduce the importance
of the definition set forth in CADE Resolution 2. There is no doubt that
the adoption of such definition represented a significant advance towards
a legal certainty environment. As discussed below, perhaps an aspect to be
considered in the future would be the creation of a guideline relating to the
definition of control for purposes of antitrust review.

Anyway, the understanding that the definition of control for the
purposes of the merger control review shall be construed based on the
definition of control set forth in corporate legislation. In this regard,
Article 116, of Law 6404, of December 15, 1976 (Law 6,404/76 — Brazilian
Law of Corporations) defines controlling shareholder as “the individual
or legal entity, or group of persons subject to any voting agreement, or
under common control, that: (a) is the holder of the partner’s rights that
ensure, on a permanent basis, the majority of the votes at the general
meeting’s resolutions and the power to elect the majority of the company’s
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management members; and (b) effectively uses the power to guide the
company’s corporate activities and corporate bodies’ mergers”.

Another aspect challenged upon enactment of CADE Resolution 2,
in relation to the definition of economic group for the companies, relates to
whether the simple fact of different companies having the same individuals
as shareholders would characterize the economic group. However, CADE
has already settled such doubt in previous cases.

Indeed, SG, in at least two previous decisions, understood that
the economic group would be characterized by the simple fact that
different companies have the same individuals as shareholders. Such
previous decisions refer to Mergers No. 08700.009881/2012-91* and
08700.002561/2013-91,> both acknowledged and approved by SG without
restrictions on December 18, 2012 and April 1, 2013, respectively.

The first precedent, involving ABN-AMRO Bank N.V. (ABN-
AMRO) and Banco CR2 S.A. (CR2), related to the acquisition by ABN-
AMRO of one hundred percent of CR2’s shares. According to the record,
the merging parties requested CADE not review the merger considering
that CR2’s revenue would not account for at least BRL 75,000,000.00 and,
therefore, it would not meet the filing threshold. The main factor was
that CR2 had, amongst its shareholders (individuals), five shareholders
that were also shareholders of another company, CR2 Empreendimentos
Imobiliarios S.A.

Based on such request, SG, after reviewing the case, acknowledged
the merger filing, based on the following reasons that would support the
merger, in verbis:

“...)

11. In CR2 Empreendimentos Imobilidrios Ltda. there is no individual
shareholder (or group of shareholders subject to any agreement) that controls
the company individually. This means that, obviously, the control is shared,
that is, all shareholders, including the common shareholders, are the company’s
co-controllers. In CR2, two of these shareholders control the company through
the shareholders’ agreement.

12. Considering that the individuals controlling CR2 are, concurrently, co-

*  ABN-AMRO Bank N.V. and Banco CR2 S.A.
> CADE, Dias Branco Administragdo e Participagdes Ltda. and Alphaville Urbanismo
S.A. (Merger No. 08012.009773/2006-28) (May 13, 2007).
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controllers of CR2 Empreendimentos, both companies are under common
control, as prescribed by Paragraph 1, I of Article 4 of CADE Resolution 2/2012,
which provides for the following: (...)

15. In other words, the common shareholders in both companies hold, jointly,
significant interest, both in CR2 and CR2 Empreendimentos Imobilidrios. The
significant ownership interest of five shareholders in both companies (more
than 20%) indicates, indeed, the potential joint direction of both companies.
(...).” (Technical Opinion No. 279 - SG) (emphasis added)

The other precedent refers to the association agreement entered into
by Dias Branco Administragdo e Participagdes Ltda. (“Dias Branco”) and
Alphaville Urbanismo S.A. (“Alphaville”). According to the record, the
revenues accrued by Dias Branco would be lower than the amounts set
forth in Brazilian Antitrust Law, which would make the pre-merger filing
mandatory. However, considering the existence of the same shareholder
(individual) both in Dias Branco and in another company, M. Dias Branco,
which, in turn, registered the revenues that would meet the filing thresholds,
the merging parties decided to submit the merger to CADE ad cautelam.

In this regard, SG acknowledged such merger and alleged the
following:

“..)

8. Considering that the individual controlling Dias Branco is, concurrently, the
controlling of M. Dias Branco, both companies are under common control, as
prescribed by Paragraph 1, I and II of Article 4 of CADE Resolution 2/2012, as
follows: (...)

9. In this case, the common shareholder to both companies holds significant
interest above 20%, both in Dias Branco and M. Dias Branco, therefore, the
revenues registered by both companies should be taken into consideration
in the measurement of the revenues for purposes of verification of the filing
thresholds. In this regard, the groups revenues exceed the legal limit. The
objective assumption for acknowledgement of the merger under discussion was,
therefore, met. (...).” (Technical Opinion No. 090 - SG) (emphasis added)

Therefore, as discussed, under the terms of CADE Resolution
2, different companies with similar shareholders (individuals) shall be
considered as members of the same economic group for purposes of the
measurement of revenues.

Another important note in relation to the review criteria to submit
a specific merger to the antitrust authority, as prescribed by Article 4, of
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CADE Resolution 2, is in the sense that such criteria shall comply with the
parameters objectively established in such legal rule.

In other words, once the direct or indirect interest in the capital stock
or voting capital accounts for 20%, in a specific company, such company
shall be considered a member of the economic group under discussion, for
purposes of this antitrust review.®

ii. Definition of Economic Group for Investment Funds

In relation to the investment funds, in turn, Article 4, Paragraph 2, of
CADE Resolution 2, amended by CADE Resolution 9, sets forth that, for the
purposes of the invoicing calculation, the same economic group comprises,
on a cumulative basis: (i) the economic group of each shareholder directly
or indirectly holding interest equivalent to or greater than 50% of the
shares of the fund involved in the merger; (ii) the companies controlled
by the fund involved in the merger and (iii) the companies in which such
fund directly or indirectly hold interest equivalent to or greater than 20%.
According to such rule:

“Article 4 (...)

Paragraph 2 - In relation to the investment funds, the same economic group,
for purposes of the revenue calculation, as provided for in this Article, on a
cumulative basis, comprises the following:

I - The economic group of each shareholder directly or indirectly holding interest
equivalent to or greater than 50% of the shares of the fund involved in the
merger by means of individual interest or any type of shareholders’ agreement;
and

IT - The companies controlled by the fund involved in the merger and the
companies in which such fund directly or indirectly holds interest equivalent
to or greater than twenty percent (20%) of the capital stock or voting capital”

Similarly to the economic group for companies, the definition set
forth in Article 4, Paragraph 2, of CADE Resolution 2, amended by CADE
Resolution 9, is clear and objective, to the greatest extent possible.

There are challenges on the extension of the term “control” (item II),
aligned with the foregoing item relative to the definition of economic group

¢ See CADE, BNDES Participagées S.A. and Prdtica Participagoes S.A. (Merger No.
08700.007119/2012-70) (September 29, 2012.); and Technical Opinion 198.
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for companies, however, these challenges do not reduce the importance of
the definitions set forth in CADE Resolution 2, Article 4.

Foroverfifteenyears, CADEhasadopteddifferentlegalunderstandings
about the definition of economic group involving investment funds. CADE
Resolution 2 finally included a clear, objective and institutional definition
of how the companies shall define the economic group of an investment
fund. And this fact alone, in addition to the significant improvement,
significantly reduced the legal uncertainty that has always characterized
this matter.

Another aspect that could also result in doubts relates to the extension
of item I of such Article 4, by listing the entities that would comprise the
same economic group, refers to the economic group of each shareholder
directly or indirectly holding an interest equivalent to or greater than 50% of
the shares of the fund involved in the merger.

However, immediately after the adoption of this wording, through
enactment of CADE Resolution 9, on October 1, 2014, which changed
the original wording of CADE Resolution 2, SG, by reviewing the merger’
involving the acquisition of AXT by CAX, which, in turn, was held
by Carlyle U.S. Equity Opportunity Fund, L.P, stated, in relation to the
definition of economic group involving the investment fund, the following:

“..)

10. Essentially, the definition of group for purposes of the invoicing calculation
shall be solely limited to the fund involved in the merger and disregards,
for example, the manager of this fund and the other funds under the same
management, as well as the related shareholders and companies. Accordingly,
for purposes of the revenue calculation, the shareholders of the fund involved in
the merger (limited to those shareholders directly or indirectly holding interest
equivalent to or greater than 50% of the shares, individually or by means of
shareholders’ agreement) and the company of the portfolio of the fund involved
in the merger (with the same interest percent set forth previously, that is, 20%,
in addition to the subsidiaries) shall be considered.” (Technical Opinion No.
430 - SG) (emphasis added).

7 CADE, CAX Holdings, L.L.C., Carlyle U.S. Equity Oportunity Fund, L.P. e AXT
Acquisition Holdings Inc. CADE. (Merger No. 08700.009945/2014-15) (December
15, 2014), not acknowledged by SG (dismissed without merits), according to the
decision issued on December 15, 2014.
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Therefore, according to SG, at least based on the previous decision,
the literal and direct interpretation of the definition of economic group for
investment funds shall prevail.

It is also worth mentioning the expression “by means of any type of
shareholders’ agreement” set forth in item I of Article 4, Paragraph 2, (50%
of the shares of the fund involved in the merger through individual interest or
by means of any type of shareholders’ agreement).

Notwithstanding the fact that CADE still has not had the opportunity
to review such matter in detail, it does not seem reasonable to consider that,
in the absence of a shareholders’ agreement, the regulation of a specific
fund, which provides for the creation of an investment committee to decide
upon material issues, to which each shareholder would indicate a member,
could be construed based on the expression “any shareholders’ agreement’,
referred to in item I, as a type of shareholders” agreement and, therefore, it
would allow the shareholders of such fund to be considered members of
the same economic group.

As has been previously mentioned, CADE has indicated that the
guidelines included in CADE Resolution 2 shall be construed on a direct
and objective basis.

In this sense, by considering the CADE approach - which solely
the future decisions involving the adoption of this definition of economic
group set forth in CADE Resolution 2 and, subsequently, as amended by
CADE Resolution 9, in last October, shall confirm -, it would be reasonable
to assume that, if the regulation of any fund sets forth a qualified quorum
to change the manager/administrator, and this quorum, in practice, would
attribute a veto power to a specific shareholder in relation to this matter,
such power should not be deemed power to control and, as such, with the
power to consider such shareholder, under such resolution, as a member
of the fund’s economic group, as such shareholder should hold at least 50%
of the fund shares or be a party to the shareholders” agreement comprising
shareholders holding at least 50% of the fund shares.

It is important to mention that the definition of economic group set
forth in CADE Resolution 2, of May 31, 2012, was subsequently amended
by CADE Resolution 9.
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In fact, upon enactment of CADE Resolution 2, the definition of
economic group for investment funds set forth in Article 4, Paragraph 2,
had the following wording:

Article 4. (...)

Paragraph 2 In relation to the investment funds, the members of the same
economic group, on a cumulative basis, comprise the following:

I - the funds under the same management;

IT - the manager;

III - the shareholders directly or indirectly holding more than 20% of the shares
in at least one of the funds referred to in item I; and

IV - the companies comprising the fund portfolios in which the direct or indirect
interest held by the fund is equivalent to or greater than twenty percent (20%)
of the capital stock or voting capital.”

However, after almost two years and a half of the adoption of
this definition, CADE changed such definition and excluded the terms
“manager” and “funds under the same management”. As such, in October
2014, the original wording of Article 4, Paragraph 2, was changed by means
of CADE Resolution 9 to:

“Article 4 (...)

Paragraph 2 - In relation to the investment funds, the same economic group,
for purposes of the invoicing calculation, as provided for in this Article, on a
cumulative basis, comprises the following:

I- The economic group of each shareholder directly or indirectly holding interest
equivalent to or greater than 50% of the shares of the fund involved in the
merger by means of individual interest or any type of shareholders’ agreement;
and

IT - The companies controlled by the fund involved in the merger and the
companies in which such fund directly or indirectly holds interest equivalent
to or greater than twenty percent (20%) of the capital stock or voting capital”

The aforementioned wording represents an improvement of the
definition of economic group for investment funds, resulting from CADE’s
experience accumulated over the first two years and a half of the adoption
of such definition.

However, despite the exclusion, exclusively for purposes of the
revenue, of the “manager” and the “funds under the same management”
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in the definition of economic group involving investment funds, CADE
included a more comprehensive definition of economic group for
investment funds, including the “manager” in the merger filing forms (both
in the fast-track procedure and in the non-fast-track procedure).

In fact, by means of CADE Resolution 9, CADE included a
comprehensive definition of economic group involving investment funds
in item IL.5 of the forms set forth in Exhibits I and II of CADE Resolution
2. In verbis:

“I1.5.2. In relation to the investment funds, the members comprising the same
economic group for purposes of a response to this item and the other items of
this Exhibit, on a cumulative basis, are the following: a) the fund involved in
the merger; b) the funds that are under the same management of the fund
involved in the merger; c) the manager; d) the shareholders’ groups, as defined
in item I1.5.1., directly or indirectly holding more than 20% of the shares of the
fund involved in the merger; e) the companies controlled by the fund involved
in the merger and the companies in which such fund directly or indirectly holds
interest equivalent to or greater than twenty percent (20%) of the capital stock
or voting capital; and f) the companies controlled by the funds under the same
management of the fund involved in the merger and the companies in which
such funds directly or indirectly hold interest equivalent to or greater than
twenty percent (20%)”.

CADE’s explanation for the adoption of two different criteria for
the definition of economic group involving investment funds — one more
limited, exclusively for purposes of the revenue calculation, and another,
more comprehensive, for the companies to fulfill the merger filing form -
is that, once the jurisdiction thresholds are properly completed (revenue
criteria), which is a formal issue, it is important for CADE to adopt a more
comprehensive and detailed understanding of the parties to the merger and
their respective economic groups - in terms of merits.

In other words, the definition set forth in Article 4, Paragraph 2, of
CADE Resolution 2, shall be adopted in the verification of the fulfillment
of CADE’s thresholds jurisdictions; that is, in order to determine whether
a specific merger should be previously submitted to the antitrust authority.

The purpose of the definition set forth in item II.5.2 of CADE forms
(Exhibits I and II), in turn, is to increase the information to be provided
by the parties to the merger that shall necessarily be analyzed in advance
by CADE (disclosure of information). Because such definition is more
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comprehensive, it allows the antitrust authority to analyze parts of the
merger in detail, by providing more concrete elements to review the merits
of the antitrust matter.

B.  Hypotheses of Mergers Eligible for the Fast-track Procedure

CADE Resolution 2 established the “Fast-track Procedure to Review of
Merger Filings”. CADE shall use such procedure in the cases that have less
competition impact for being simpler mergers.

The parties to the merger classified under the fast-track procedure
shall complete the simplified form (Exhibit II, of CADE Resolution 2),
which, in practice, means the provision of data, information and documents
at a volume significantly lower compared to the non-fast-track procedure
form (Exhibit I, of CADE Resolution 2).

In addition to the simplified requirement, CADE is likely to review
the merger under the fast-track procedure faster. In general, CADE reviews
mergers under the fast-track procedure within thirty (30) days from the
filing date, and these decisions are generally rendered within less than
twenty-one (21) days.®

It is worth mentioning that CADE must choose to use the fast-track
procedure, which shall consider the suitability and opportunity criteria.’

Under the terms of CADE Resolution 2, the following hypotheses of
transactions are eligible for the summary procedure:

“I - Classic joint ventures or cooperatives: association of two or more separate
companies for the creation of a new company, under common control, whose
sole and exclusive purpose is the merger in a market whose products/services
are not related on a vertical or horizontal basis;

II - Substitution of the economic agent: the acquiring company or its group
did not operate in the involved market, or in vertically related markets before
the merger, as well as in other markets where the target company or its group
operated;

III - Low market share with horizontal overlap: the merger results in the control
of a portion of the relevant market below 20%, at the General Superintendence’s

8  The average time of CADE’s review in the fast-track procedure is of 20.7 days. In
the non-fast-track procedure, the average time is of 77.4 days.
®  See Article 7 of CADE Resolution 2, as amended by CADE Resolution 9.
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discretion, in order to make clear the lack of importance of the merger in terms
of competition;

IV - Low market share with vertical integration: none of the merging parties or
their economic groups controls more than 30% of any of the relevant markets
that are vertically integrated;

V - Lack of cause relation: horizontal merger resulting in the HHI variation
lower than 200 provided that the merger does not result in the control of more
than 50% of the relevant market.

VI - Other cases: cases that, although not covered by the categories above, are
considered simple, at the General Superintendence’s discretion, and do not
require a more detailed review.”

The hypotheses of transactions eligible for the fast-track procedure
originally set forth in Article 8, of CADE Resolution 2, were subsequently
amended by CADE Resolution 9, on October 1, 2014.

In essence, CADE increased the market share percentage in the event
of vertical integration from 20% to 30% (item IV) and included the event
set forth in item V, lack of chain of causation (horizontal mergers with HHI
variation below 200, provided that the merger does not result in the control of
more than 50% of the relevant market).

The changes brought forth by CADE by means of CADE Resolution
9, relate to the purpose of adopting the fast-track procedure. In other
words, the cases that do not significantly impact competition may and shall
be subject to prompt and simplified review. In this case, the transactions
(i) in which none of the merging parties or economic group controls more
than 30% of any relevant vertically integrated market or (ii) that result in
horizontal mergers with HHI variation below 200 and do not result in the
control of more than 50% of the relevant market, do not impact significantly
the competition and, as such, should be reviewed by means of a simpler
and faster procedure.

C.  Rules on the Acquisition of Ownership Interest

Law 12,529/11, in compliance with the constitutional rule for defense of
free competition, attributed a double function to CADE: repressive and
preventive in relation to economic power abuse, in the markets of products
and services, regardless of the form and nature of the organization, of the
ownership of private or state control, under the legal monopoly regime or
not.
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The purpose of the provision set forth in Article 88 of Law 12,529/11
is to prevent abuse of economic power by the company exercising such
economic power resulting from the merger comprising two or more
previously independent companies. In other words, as a result of business
integration.

However, by addressing the CADE preventive function, with its
objective wording, Law 12,529/11 does not accept the interpretation
that CADE should only review mergers that could adversely affect
competition. Article 90 of such law expressly defines “concentration acts”
(atos de concentragdo) as the legal transaction that complies with any of the
provisions set forth in items I to IV. In verbis:

“..)
I - two (2) or more previously independent companies are merged;

IT - one (1) or more companies directly or indirectly acquire, by means of
purchase or exchange of shares, shares, notes or marketable securities convertible
into shares, or tangible or intangible assets, through an agreement or any other
means or form, the control or part of one or other companies;

III - one (1) or more companies merge into or with another company or
companies; or

IV - two (2) or more companies enter into an association agreement, consortium
or joint venture.” (emphasis added)

Accordingly, as it refers to a legal transaction, as prescribed in items I
to IV, of Article 90, and upon fulfillment of the two jurisdiction thresholds
of Article 88 (revenue), such merger shall be analyzed by CADE.

In relation to item I above, specifically in what concerns the purchase
of shares, CADE determined, by means of CADE Resolution 2, that the
following acquisitions of ownership interest shall be subject to antitrust
review:

a. Resulting in the acquisition of single or shared control (Article 9,

I, CADE Resolution 2, amended by CADE Resolution 9);

b. Not resulting in the acquisition of individual or shared control
(but in the acquisition of “parties’, under the terms of Article 90
of such law), however:
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(i)

(ii)

(iii)

(iv)

In the event the investee is not a competitor and does not operate in
a vertically related market,”’ the acquisition grants the purchaser
the ownership (direct or indirect) of 20% or more of the investee’s
capital stock or voting capital (Article 10, I, a, CADE Resolution 2);

In the event the investee is not a competitor and does not operate
in a vertically related market,"" the acquisition is performed by the
holder of 20% or more of the capital stock or voting capital, provided
that the ownership interest directly or indirectly acquired, of at least
one seller considered exclusively, is equivalent to or greater than
20% of the capital stock or voting capital (Article 10, I, b, CADE
Resolution 2);

In the event the investee is a competitor and operates in a vertically
related market,”” the acquisition grants to the purchaser the
ownership (direct or indirect) of 5% or more of the investee’s capital
stock or voting capital (Article 10, II, a, CADE Resolution 2); and,

In the event the investee is a competitor and operates in a vertically
related market, the last acquisition that, individually or together
with other acquisitions, increases the ownership interest by or more
than 5%, in relation to those cases that the investor already holds
5% or more of the investees capital stock or voting capital (Article
10, II, b, CADE Resolution 2).

Therefore, not all acquisitions of ownership interest shall be classified
as mergers, although they meet CADE’s revenue thresholds. As said, CADE
Resolution 2, Articles 9 and 10, provides for the rules that shall be complied

in order to determine the acquisitions of ownership interest that shall be

analyzed by CADE. Such rules are summarized as follows:

10

It is worth mentioning that, under the terms of CADE Resolution 2, Article 10,
Sole Paragraph, the following shall be considered for the purposes of verification
of the horizontal and/or vertical relationships between the acquiring company and
the investee: the activities of the acquiring company and of the other companies
comprising its economic group, as set forth in Article 4, of CADE Resolution 2.

See supra note 9.
See supra note 9.
See supra note 9.
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Acquisition of direct or Increase of direct or
. indirect ownership interest | indirect ownership interest

Investee/investor . . , . . . , .

in the investee’s capital in the investee’s capital

stock/voting capital stock/voting capital
Parties are not Mandatory submission if | Each increase of 20%
competitors and/or do it results in the ownership | (acquired from at least
not operate in vertically of 20% or more of the one seller considered
related markets investee’s capital stock exclusively)
Parties are competitors Mandatory submission if | Each increase of 5%
and/or operate in it results in the ownership | (through one or more
vertically related markets | of 5% or more of the mergers)

investee’s capital stock

On the other hand, Article 9, Sole Paragraph, of CADE Resolution 2,
expressly sets forth that the acquisitions of ownership interest by the single
controller are not subject to mandatory antitrust filing.

Such rule was subsequently included in CADE Resolution 2, by
virtue of CADE Resolution 9, of October 1, 2014. The original wording
of CADE Resolution 2 did not include such provision and set out that the
acquisition by the controller would represent a “concentration act” if the
(direct or indirect) ownership interest acquired from at least one seller
would be equivalent to or above 20% of the capital stock or voting capital
of the company whose ownership interest would be acquired.

Nevertheless, CADE did not classify the acquisition of ownership
interest by a single controller, as merger subject to mandatory review,
despite the percentage to be acquired by the controller (below or above
20%). CADE’s correct understanding is based on the assumption that this
type of acquisition of ownership interest (by a single controller) does not
affect competition and, therefore, should not be previously approved by the
antitrust authority.

In short, according to the table above, the acquisitions of ownership
interest below 5% must not be previously submitted to CADE. Ownership
interest between 5% and 19.9% shall solely be reported to CADE in the
event of the existence of any competition or vertical relation (even if
potential) between the purchaser and the investee. And in the event a single
controller acquires the ownership interest, such transaction shall not be
classified as merger subject to mandatory submission to CADE.
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D.  Mergers Involving the Subscription of Notes or Marketable Securities
Convertible into Shares

One matter that was not included in CADE Resolution 2 and was
subsequently included in CADE Resolution 9 refers to the mergers
involving the subscription of notes or marketable securities convertible
into shares. An example that has been frequently used to demonstrate
this type of merger, at least before SBDC, is the acquisition of debentures
convertible into shares.'

In this sense, based on the experience accumulated over the first
two years of adoption of Law 12,529/11, CADE regulated the mergers that
involve the subscription of notes or marketable securities convertible into
shares, specifically the debentures.

CADE Resolution 9, which in this specific case supplemented CADE
Resolution 2, established™ that the subscription of notes or marketable

securities convertible into shares (e.g., acquisition of debentures) shall be
submitted to CADE'® provided that:

(i) the future conversion into shares is classified under any event
set forth in Articles 9 and 10 of CADE Resolution 2!7 (such events are:
a) transaction resulting in the ownership of 20% or more of the investee’s
capital stock or of 5% or more of the investee’s capital stock, in the event of
competition and/or b) vertical integration between the acquiring company
and the investee); and

(ii) the note or amount entitles the purchaser to the right to appoint
managers or oversee corporate bodies or to voting or veto rights on sensitive
matters, except for those rights already granted by applicable law.

4 CADE, Oncoclinicas do Brasil Servigos Médicos S.A and VSAP21 Fundo de
Investimento em Participagdes (Mergers No. 08700.005472/2012-15) (Aug. 9,
2012); CADE, BNDES Participagdes S.A. and Marfrig Alimentos S.A. (Merger No.
08700.011097/2012-42) (Jan. 14, 2013); CADE, BNDES Participagées S.A. and
Sete Brasil Participagdes S.A. (Merger No. 08700.005634/2013-04) (July 8, 2013)

> See Article 11 and Paragraphs of CADE Resolution 2, as amended by CADE

Resolution 9.

Upon fulfillment of the revenue criteria (CADE’s jurisdiction thresholds).

7" Under the terms of Article 11, Paragraph 3, of CADE Resolution 2, the number of
acquired shares shall be calculated as if the conversion would be exercised on the
subscription date.
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Therefore, CADE must previously approve the acquisition/
subscription of notes or marketable securities convertible into shares,'® if
classified under one of the events set forth in Articles 9 and 10 of CADE
Resolution 2 and the note or amount entitles the purchaser to the right to
appoint managers or oversee corporate bodies or to voting or veto rights
on sensitive matters." In this case, such submission to CADE (acquisition/
subscription of notes or marketable securities convertible into shares)
excludes the need of another submission to CADE before the respective
conversion into shares.”

On the other hand, the acquisition/subscription of notes or
marketable securities convertible into shares that does not grant to the
purchaser the right to appoint managers or oversee corporate bodies or
voting or veto rights on sensitive matters, except for those rights already
granted by applicable law, shall not be previously submitted to CADE:*!
CADE shall solely approve, in advance, the future and eventual conversion
into shares.”

Accordingly, CADE duly regulated the submission of transactions
involving the subscription of notes or marketable securities convertible
into shares, in order to clearly set forth the rule if and when this type of
merger must be subject to CADE’s prior approval, which reduces the legal
uncertainty that has always characterized this matter.

lll. Other Important Rules Created by CADE in the Context of the
Pre-Merger-Review System

In addition to the rules set forth in CADE Resolution 2, as amended by
CADE Resolution 9, CADE regulated other important matters related
to the review of merger filings, such as the provisions related to the (i)
acquisitions over the stock exchanges and public offers of shares; and (ii)
association agreements, through new resolutions and changes to its Internal
Rules, as described below.

'8 Upon fulfillment of the revenue criteria (CADE’s jurisdiction thresholds).

Except for those rights already granted by applicable law.

2 See Article 11, Paragraph 3, of CADE Resolution 2.

2 Upon fulfillment of the revenue criteria (CADE’s jurisdiction thresholds).

2 Upon fulfillment of the revenue criteria (CADE’s jurisdiction thresholds) and
classification under one of the events set forth in Articles 9 and 10 of CADE
Resolution 2.
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A.  Rules on Acquisitions at Stock Exchanges and in Public Share
Offerings

CADE’s Internal Rules (RICADE), as prescribed by Article 89 of Law
12,529/11, set forth that CADE does not have to previously approve the
relevant subscriptions in public offers of shares* or public offer of notes or
marketable securities convertible into shares;** however no political right
related to the shares, notes or amounts shall be exercised before CADE
approves the merger.

In this regard, CADE does not have to approve, in advance, all other
transactions carried out at stock exchanges or at organized over-the-counter
markets.”® However, the political rights relating to the ownership interest
acquired in such mergers shall not be exercised before CADE approves the
merger.*

In the event the exercise of the political rights relating to the shares
acquired in public offers or in other transactions carried out at stock
exchanges or organized over-the-counter markets results in the need to
fully protect the investment value, CADE may, as requested by the parties,
authorize such exercise before issuing the final decision on the merger..”’¢¢

Accordingly, in the event the parties to the potential merger meet
the revenue criteria set forth in applicable Law (CADE’ jurisdiction
thresholds), despite the mandatory submission to CADE, as it relates to
an acquisition in the stock exchange, the transaction could be submitted
to CADE solely upon publication, and the subscription of shares could be
performed regardless of the antitrust approval, provided that the political
rights related to the acquired shares are not exercised before the transaction
is approved by CADE.

CADE has already reviewed transactions involving the public offer
of shares. The main precedents are as follows:

# See Article 109, Paragraphs 1 and 2, of RICADE.

#  See Article 11, Paragraph 3, of CADE Resolution 2, as amended by CADE
Resolution 9.

2 See Article 109-A of RICADE.

% See Article 109, Paragraph 1, RICADE.

77 See Article 109, Paragraph 2, of RICADE.
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Suzano Papel-BNDESPAR: the transaction comprised the following:
(i) acquisition by BNDESPAR of preferred shares issued by Suzano Papel,
by means of public offer; and (ii) conversion of debentures mandatorily
convertible into shares. SG approved the transaction, without restrictions,
on December 27, 2012.

DASA-Cromossomo Part. II: voluntary public offer of shares for
the acquisition of DASAs common shares by CP II. On May 9, 2014,
SG challenged the merger before CADE’s Administrative Court and
recommend that the respective approval should be subject to the execution
ofan Agreement on Concentration Control (ACC) proposed by the Merging
Parties. CADE’s Administrative Court approved the merger subject to the
execution of the ACC on July 16, 2014.

B.  Rules on Association Agreements

Item IV, of Article 90, of Law 12,529/11, provides for the execution
of association agreements between companies as a merger subject to
mandatory prior approval by CADE.

However, although included in the events of “concentration acts, the
term “association agreement” is not set forth in applicable Law. In spite
of the increased objective approach of Law 12,529/11, compared to the
previous law — Law 8,884/1994 -, in relation to the identification of the
transactions that must be reported to CADE, over almost three years of
enactment of the new antitrust law, several concerns were raised on the
mandatory report to CADE in relation to certain legal transactions, such as
certain partnership agreements, technology licensing or supply agreements
that could be classified as association agreement.

In order to provide further information to the companies on the
types of association agreements that should be previously analyzed by the
antitrust authority, CADE enacted Resolution 10 (CADE Resolution 10) on
October 29, 2014.

Such resolution, which provides for the association agreements that
shall mandatorily be submitted to CADE, as prescribed by item IV, Article
90, of Law 12,529/11, came into effect in January 2015.
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In general, CADE Resolution 10 sets forth that the association
agreements subject to CADE’s previous approval, effective for more than
two (2) years, are those agreements in which:**

I - the parties are horizontally related to the object of the agreement
whenever the sum of the market share in the relevant market affected by
the agreement is equivalent to or greater than 20%; or

IT - the parties are vertically related to the object of the agreement,
whenever at least one of the parties accounts for 30% or more in the
relevant market affected by the agreement, provided that at least one of the
following conditions is met:

a. the agreement provides for the sharing of revenues or losses
between the parties;

b. the agreement provides for exclusivity relationship.

In the event the parties are vertically related to the object of the
agreement, in addition to the market share of 30%, at least one of the
conditions referred to in item “a” (shared revenues or losses) or “b”
(exclusivity) shall be met. This requirement shall not be applicable to those
agreements in which the parties are horizontally related to the object of the

agreement.

As such resolution came into effect in January 2015, CADE has
not yet issued decisions in which it has thoroughly discussed the terms
of CADE Resolution 10.” Nonetheless, the objective nature introduced
by such resolution and CADE’s discourse in the sense that this resolution
shall be adopted to limit the association agreements that shall be previously
approved by the antitrust authority represent a significant progress to
eliminate the legal uncertainty that such matter created upon enactment
of Law 12,529/11.

2 Article 2, first Paragraph, of CADE Resolution 10.

#¥  Although CADE Resolution 10 has already been applied by SG in a recent
precedent: CADE, Sanofi-Aventis Farmacéutica Ltda. and Herbarium Laboratério
Botdanico Ltda (Merger No. 08700.001403/2015-85) (March 26, 2015). Merger
not acknowledged by SG (dismissed without merits), according to the Technical
Opinion 110/2015, of SG, dated March 26, 2015.
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Conclusion

CADE has brought forth several improvements in terms of structuring the
pre-merger review system. In addition to Law 12,529/11, the resolutions
and the adoption of new internal rules, subject to subsequent adjustments,
provided companies with important rules and tools for merger control.

When one looks into the future, it is clear that it is necessary
to create a guideline on the definition of control over companies in the
competition review. As discussed in this paper, in several situations, both
companies and the authority are required to identify “control” to apply the
rules concerning the pre-merger review system. Albeit being specifically
limited to merger control, such definitions, as is the case of the definition
of economic group provided for CADE Resolution 2, would result in clarity
and objectiveness and would reduce legal uncertainty. The definition of
control would certainly be a significant tool to be used together with the
tools CADE has recently created.

Another issue that should be further analyzed is gun jumping: its
characteristics, identification procedure and extension of fines. CADE is
currently addressing this matter and has submitted a draft for a resolution
on the gun-jumping review procedure® to public consultation and is
discussing a guideline related to the characterization of gun jumping.

CADE has undertaken several normative improvements related to
the pre-merger review system since the enactment of Law 12,529/11. It is
clear that there is still room for improvement. Considering the enthusiasm
shown by CADE since the implementation of the pre-merger review system,
CADE is expected to have an Olympic performance in the upcoming years.

* X ¥

% Public Inquiry No. 06/2014.






CHAPTER I

THE ANTITRUST REVIEW OF
MINORITY SHAREHOLDINGS
BETWEEN COMPETITORS -THE
BRAZILIAN PERSPECTIVE
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PauLo LeoNnARDO CASAGRANDE
FiLipro MARIA LANCIERI

l. Introduction

Transactions in which companies acquire a minority stake in a counterpart
that is active in the same relevant market or in related markets are common
in a globalized economy. In general, a minority shareholding is defined
as a “situation in which a shareholder holds less than 50% of the voting
rights attached to the equity of the target firm™ and does not have control
of the company in any other way. Therefore, it represents a structural link
between companies that may be horizontally or vertically related. One may
arguably claim that the larger the minority shareholding and the closer the
markets where the linked companies operate, the stronger the competitive
concerns related to such equity stake.

! EuropreaN CowmissioN, WHITE PAPER Towards more effective EU merger control
(2014), p. 6.
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The antitrust review of minority shareholdings among competing
companies is a rapidly evolving issue in several competition jurisdictions
around the world, and Brazil is no exception. The purpose of this chapter is
to present the main aspects of such enforcement area in the country, in view
of both regulatory and case law developments under the responsibility of
the Administrative Council for Economic Defense (‘CADE”), the Brazilian
competition watchdog. The next few pages provide an overview of the local
treatment given to this increasingly important topic by indicating both the
similarities and the peculiarities of the Brazilian experience vis a vis the
situation of such matter abroad.

This chapter is divided into five sections, the first of which is this short
introduction. The second presents a brief overview of academic writings on
the matter and the discussions taking place in certain foreign jurisdictions.
The third describes the merger control regime applicable to minority
shareholdings under the current and the former Brazilian Competition
Laws. The fourth reviews the recent Brazilian case law regarding minority
shareholding and the fifth concludes this paper with a critical assessment of
the treatment CADE has given to such cases.

Il. Recent Academic Discussions and Enforcement Cases Abroad

Two important papers dating from 2000 may be deemed as pioneers in
the recent academic debate on the antitrust issues that arise from partial
ownership. The first was written by Gilo,” and the author argued that
minority shareholdings between competitors, even when done “solely
for investment”, could harm competition as companies might compete
less aggressively so as not to diminish the value of their investments.
Gilo therefore claims that the “solely for investment” antitrust exemption
present in Section 7 of the United States’ Clayton Act’® is not completely
aligned with sound economic theory.

2 Davip GiLo, The Anticompetitive Effect of Passive Investment, 99 MicH. LAW REvV,,
1-47 (2000).

Paragraph 7 of the Clayton Antitrust Act established merger control over the
acquisition by one corporation of stock of another. Nevertheless, the third
paragraph of such section reads that “This section shall not apply to persons
purchasing such stock solely for investment and not using the same by voting
or otherwise to bring about, or in attempting to bring about, the substantial
lessening of competition. Nor shall anything contained in this section prevent
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The second paper was penned by Salop and O’Brien,* and summarizes
possible anticompetitive concerns that may arise from different forms of
minority stakes in several degrees of market concentration.’ In such article,
the authors consider two main types of minority stakes. The first, financial
interest, does not entail the capability of the interest holder of influencing
the business policy of the invested company. In some circumstances, these
minority stakes may raise concerns of unilateral effects, such as higher
incentives for the investing company to increase prices, considering that
part of the lost sales may be recouped through profits from the invested
company.

On the other hand, there are minority stakes that grant the investing
company some type of corporate control over the invested company, i.e.
the power to influence or determine certain relevant aspects of its activity
in the market. This kind of investment may raise concerns of coordinated
behavior between the investing and the invested company, either by direct
influence in the management of the latter or by information exchange
among them, enabled by such structural link.

Itisimportant to stress that Salop and O’Brien did not develop a binary
method of analysis, in which one company either has financial interest or
limited control over its competitor. On the contrary, the authors’ study
defends that a number of intermediary tranches exists in both categories,
each reflecting the level of influence that the partial ownership conveys to
its owner, dividing it into (i) total control (ability to dictate the conducts of
the acquired company); (ii) partial control (acquirer influences decision-

a corporation engaged in commerce or in any activity affecting commerce from
causing the formation of subsidiary corporations for the actual carrying on of
their immediate lawful business, or the natural and legitimate branches or
extensions thereof, or from owning and holding all or a part of the stock of such
subsidiary corporations, when the effect of such formation is not to substantially
lessen competition”. Therefore, it creates a legal exemption for acquisitions
of shareholdings smaller than 10% of total capital that are made “solely for the
purposes of investment”, which are unenforceable under such section. Please refer
to Id. p. 29-39; and EUROPEAN CoMMISSION, Annex To The Commission Staff
Working Document Towards More Effective Eu Merger Control 16 (2013).

*  DaNIEL P. O'BRIEN & STEVEN C. Sarop, Competitive effects of partial ownership:
financial interest and corporate control, 67 ANTITRUST Law ]. 559-614 (2000).

> Id. at 568-571; EUROPEAN COMMISSION, Annex To The Commission Staff Working
Document Towards more effective EU merger control 7 (2013).
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making, but does not dictate it); and (iii) silent financial interest (acquirer
has no ability to influence competitor’s decision-making process).® Based
on such classification, the authors developed what they refer to as the
Modified Herfindahl-Hirschman Index (“MHHI”),” which basically adds
a term to the regular Herfindahl-Hirschman Index in order to adjust the
market concentration levels according to the degree of relevant influence
the partial ownership grants the minority stakeholder.

Such study increased the awareness of potential concerns derived
from minority shareholdings, providing a more sophisticated discussion
on the matter. In so doing, it also prompted responses by other authors
that did not perceive such stakes as posing substantial concerns. A special
reference should be made to the paper written by Dubrow in 2001.% A
corporate lawyer rather than a trained academic economist, Dubrow
believed that Salop’s and O’Brien’s purely theoretical analysis was far from
the reality of most markets, in which companies could hardly maximize
profits or coordinate actions solely due to partial ownership in a competitor.
According to the study, any investigation of minority shareholdings should
focus on quantifying actual rather than potential effects of such structural
link, considering all the restraints for unilateral or joint maximization
presented in the functioning of real corporations.’

More specifically, Dubrow held that a number of real world
circumstances prevented the materialization of the theory of harm raised
by Salop and O’Brien. In particular, Dubrow claimed that incomplete
information, management incentives (managers are rewarded for the
performance of their area, rather than for the firm as a whole) and the
inability to capture benefits (e.g. easy entry preventing joint-maximization,

¢ O’BrIEN and SALOP, supra note 4, at 577-584.

7 Id. at 594-602. The MHHI builds on the work made by BRESNAHAN and SALOP
on the analysis of joint-ventures, see TIMOTHY F. BRESNAHAN & STEVEN C. SALOP,
Quantifying the competitive effects of production joint ventures, 4 INT. J. IND.
ORGAN. 155-175 (1986).

Jon B. Dusrow, Challenging the Economic Incentives Analysis of Competitive
Effects in Acquisitions of Passive Minority Equity Interests, 69 ANTITRUST Law J.
113 (2001).

® Id. at 128-129.
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as competitors capture lost sales due to increased prices) diminish actual
antitrust concerns associated with partial ownerships."

Such pioneering articles preceded the increasing importance of
minority shareholdings between competitors throughout the 2000s both
as an academic and a policy issue."" Perhaps the most representative
enforcement matter were the cases reviewing the minority stake held by
Ryanair, a low-cost carrier, in its direct Irish competitor Aer Lingus, both at
the European Union'? and the United Kingdom levels."

Such cases exposed the limitations of the European Commission
under the Merger Regulation to review this type of increasingly
important transactions involving minority investments,' in contrast to

0 Id. at 131-137. It is important to stress that Salop and O’Brien wrote a reply to

Dubrow’s arguments in 2001 (see STEVEN C. SALOP & DANIEL P. O’BRIEN, The
Competitive Effects of Passive Minority Equity Interests: Reply, 69 ANTITRUST Law
J. 611-625 (2001).). Nevertheless, one believes that the relevance of Dubrow’s
criticism of the initial analysis remains.

The number of relevant cases somewhat related to involving minority shareholdings
has since increased significantly. For examples, please refer to Univision/HBC
(United States v. Univision Commcns Inc., No. 1:03CV00758 (D.D.C. Mar. 26,
2003)) and The Carlyle Group/ Riverstone/ Kinder Morgan (TC Group, 72 Fed.
Reg. 4508) in the United States; and Nordea / Postgirot (Case M. 2567), Allianz
/ Dresdner (Case M. 2431), Siemens/VA Tech (COMP/M.3653) and Toshiba /
Westinghouse (Case M. 4153) in the European Union, among others. For an
overview of developments in the field, see also OCDE - Policy Roundtables —
Minority Shareholdings, (2008).

Ryanair first attempted to acquire the control of Aer Lingus in 2006, and such
merger was blocked by the Commission (M.4439 Ryanair/Aer Lingus). As Ryanair
remained with around 30% of Aer Lingus’ capital stock, the invested company
required the Commission to order the divestiture, but the authority decided it did
not have the powers to review minority shareholdings short of control, which was
confirmed by the General Court (case T-411/07 Aer Lingus v Commission [2010]
ECR II-3691). Ryanair filed another proposed transaction to purchase the full
control of Aer Lingus, and was once again blocked by the Commission in 2013
(M.6663 - Ryanair/Aer Lingus).

For the United Kingdom decision on the review of Ryanair’s minority shareholding
interest in Aer Lingus under UK competition law, please refer to the “Competition
Commission report on the complete acquisition by Ryanair Holdings plc. of a
minority shareholding in Aer Lingus Group plc’”, dating as of August 28, 2013.

As the most recent White Paper published by the Commission to amend
the EU Merger Guidelines state: “Now, when the acquisition of a minority
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the enforcement regimes of certain Member Countries, such as Germany;,
Austria and, most notably, the UK, which actually investigated Ryanair’s
minority stake in Aer Lingus and ordered a partial divestment.'* Moreover,
the competition authorities of other countries, such as the United States,
Canada, Japan as well as Brazil, also have powers to review minority
shareholdings,'® whereby the European Commission has initiated public
consultation to consider possible legal measures in order to enhance its
enforcement powers over this type of transaction."”

As will be seen below, such discussions by scholars and enforcement
agencies abroad are important as a background for the presentation of
the current status of this issue in Brazil, to be addressed in the remaining
sections of this article.

lll. Criteria for Notification of Minority Shareholdings

CADE has reviewed minority shareholdings both under the former
competition law — Law 8,884, enacted in 1994 —, and the current governing
legislation, Law 12,529, of 2011."8

shareholding is unrelated to an acquisition of control, the Commission cannot
investigate or intervene against it. The Commission can only intervene against
a pre-existing minority shareholding held by one of the merging parties when
control is specifically acquired. For example, the Commission can intervene if
the undertaking in which one party has a minority stake is a competitor of the
other merging undertaking. If the minority shareholding is acquired subsequent
to the Commission’s investigation, however, the Commission has no competence
to deal with possible competition concerns arising from it despite, the fact that the
competition concerns arising from the minority shareholding may be similar to
those that arise when control is acquired., see supra note 1. at 8-9.

5 UK cuts Ryanair stake in Aer Lingus - GCR, GLoBAL COMPETITION REVIEW,

August 28, 2013, available at http://globalcompetitionreview.com/news/

article/34065/uk-cuts-ryanair-stake-aer-lingus/ (last visited Feb 24, 2015).

Please refer to, supra note 4, at 9, for more information on the matter.

7o Id.

'8 Please refer to Cal0 MARIO DA SILVA PEREIRA NETO & PAULO LEONARDO
CASAGRANDE, Merger Control Under the New Brazilian Competition
Law, 11 AnTITRUST CHRON. (2011), available at https://www.
competitionpolicyinternational.com/merger-control-under-the-new-brazilian-
competition-law (last visited Mar 3, 2015) for more information on the matter..
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Article 54 of Law 8,884/94 established a post merger review regime
and provided for a broad definition of ‘atos de concentragio’ (mergers) that
must be submitted to CADE’s review. Paragraph Three of the same article
had thresholds to identify mergers of mandatory notice: (i) whenever the
parties to the merger reached a joint market share of 20% in a given relevant
market; or (ii) one of the players involved had gross annual revenues in
excess of BRL 400,000,000.00 in Brazil during the preceding year.

As per minority shareholdings, CADE had a specific Precedent
(Stimula 02) where it determined waivers for the notification of certain
types of transactions. According to such Precedent, the acquisition of a
minority stake did not trigger mandatory notification if the acquisition
was executed by the already controlling shareholder, and the seller did not
have the power to: (i) appoint officers; (ii) determine business policies; or
(iii) have veto power on corporate decisions. Also, in order not to trigger
the notification requirement, the agreement (iv) should not include non-
compete clauses effective for more than 5 years and/or territorial scope
wider than that of actual activities of the involved undertaking; and (v)
should not result in any type of corporate control relationship between the
parties, after the merger. If these requirements were not met, the acquisition
of a minority shareholding was subject to notification — once either the
turnover or the market share thresholds were met. Of course, this still left
quite a few grey zones, such as the minimum stake to trigger a notification
to CADE, especially considering investment in publicly listed companies.

CADE set the most important precedents on the material criteria
for the competitive review of minority shareholdings under such former
merger control regime, as will be shown in the next section.

Current Law 12,529/11 sets a more specific definition of “merger”,
which now explicitly covers transactions where one or more undertakings
acquire, directly or indirectly, the control or parts of one or more
undertakings, among other hypotheses (Art. 90, III). Moreover, Art. 88
of such Law, as updated by Joint Ordinance 994/2012 from the Ministries
of Finance and Justice, holds that concentration acts must be reported to
CADE only if: (i) one of the economic groups involved earned, in Brazil,
gross annual revenues in excess of BRL 750,000,000.00 in the preceding
fiscal year; and (ii) another economic group involved earned, in Brazil,
gross annual revenues in excess of BRL 75,000,000.00 in the preceding
fiscal year.
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In order to further specify such legal concepts - especially that of
the ‘partial acquisition of a company’ -, CADE adopted specific provisions
under Resolution 02/2012." Such Resolution determines that CADE must
review transactions where: (i) one party acquires the sole or joint control of
another party (art. 9, I); (ii) one party acquires 20% or more of a company
that cannot be considered a competitor and does not perform activities
in a vertically related market (art. 10, I, a);° and (iii) one party acquires a
stake of 5% or more, if the target is a competitor or develops activities in a
vertically related market (art. 10, II, a).!

Such minimum shareholding thresholds for mandatory notification
determined by CADE in its Resolution 2/2012 are fairlylow in a comparative
perspective: in Germany and Austria, a firm has to purchase 25% of the
shares of another company,* while in Canada these thresholds range from
20% to 35% of shares, depending on whether the company is publicly listed
or not.”’

Finally, art. 88, Paragraph 7 of Law 12,529/11 also establishes that
CADE is entitled to require private parties to submit any transaction for its
review, even if the turnover thresholds were not met. In this case, however,
the parties are entitled to close the transaction before CADE’s final decision,
which will implement an ex post analysis.

Therefore, it is clear that CADE has broad powers to review cases
involving minority shareholdings under the current legal regime, including
through the requirement of ex-post submission of transactions that do not
reach the minimum turnover thresholds.

Resolution 2 has been updated twice since its initial adoption in May 2012, to
better reflect CADE’s experience in merger review. The most recent amendment
dates back to October 2014.

Mergers in which a party that already holds more than 20% of a company that is
neither a competitor nor vertically related thereto acquires a stake of 20% or more
in the same company are also subject to mandatory notice (art. 10, I, b)).

Art. 10, IT b) also holds that mergers in which a party that holds 5% or more of a
competitor or a vertically related company acquires another stake of 5% or more
of said company’s capital must be submitted to CADE’s review.

See supra note 4, at 11-14. It is also important to stress that such thresholds are
complemented by qualitative threshold regarding the “acquisition of competitively
significant influence”.

20

21

22

# Id. at 17. Similarly, Canada also has a notification trigger whenever “significant

interest” in a company is acquired.
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IV. CADE’s Relevant Case Law on the Purchase of Minority Stakes

The Brazilian experience analyzing minority shareholdings has increased
significantly over the past five years. Four cases are especially noteworthy
as the most important rulings of CADE on the matter: (i) Telefonica/TIM,
in 2010, complemented by the Telefonica/VIVO decision in 2013; (ii)
two mergers that involved the review of the structural link between Amil
and the FMG group, in 2012; (iii) DASA/MD]1, in 2013; and (iv) CSN/
Usiminas, in 2014. All such precedents were adopted under the previous
post-merger review system that was in force until May 2012. Nevertheless,
as they are fairly recent, they may be deemed important precedents
indicating the current view of the authority on the substantive review of
partial ownerships.

A.  Telefonica/TIM and Telefénica/Vivo

The first substantial decision regarding minority shareholding refers to
the review of the purchase of a partial stake by Spanish telecom group
Telefonica in its Italian counterpart, Telecom Italia.** Telefonica was the
co-controlling shareholder of Vivo,” Brazil's leading mobile services
provider, while Telecom Italia controls TIM, another key player in the
Brazilian mobile market. Together, both mobile operators accounted for
approximately 55% of such relevant market.

In short, Telefonica was the majority shareholder (42.3% of the
shares) of Telco, which, by its turn, acquired a 23.74% stake in Telecom
Italia, becoming the company’s main shareholder, as the remaining 76.26%
of shares were diluted in capital markets. Therefore, the transaction
enabled Telefonica to influence the business policies of Telecom Italia, and
potentially influence the business policies of TIM Brasil, one of its main
rivals in the Brazilian mobile market.

#  CADE, Telefénica S.A., Assicurazioni Generali S.p.A, Intesa Sanpaolo S.p.A.,
Sintonia S.A. e Mediobanca - Banca di Credito Finanziario S.PA., Reporting
Commissioner Carlos Emmanuel Joppert Ragazzo (Merger 53500.012487/2007),
(April 30, 2010).

Telefonica owned 50% of the shares of Brasilcel, which, by its turn, owned 88,9%
of Vivo’s voting capital. Portugal Telecom owned the remaining 50% of Brasilcels
capital.

25
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The transaction was submitted to both CADE and the telecom
regulator ANATEL in 2007. As a condition for its regulatory approval,
ANATEL required a series of commitments to ensure the independence of
TIM’s operations in Brazil.

In turn, CADE performed a comprehensive review of possible
antitrust effects arising from minority shareholdings, referring to
international scholarship on the matter. It identified four different types
of partial shareholding: (i) stakes that ensure parties the control of the
acquired company; (ii) stakes that ensure a relevant influence over the
business of this acquired company; (iii) stakes that may be considered
passive (i.e. with no power to influence business), but that ensure the buying
party access to confidential information of the invested company; and (iv)
passive investments that do not ensure the buying party any confidential
information whatsoever.

Given its abovementioned characteristics, Telefonica’s stake was
defined as (ii), as it ensured the company a relevant influence in Telecom
Italia (and consequently TIM Brasil), but could not guarantee the exercise
of sole control.

After a thorough analysis of all markets where the companies
operated, CADE concluded that, in general, minority shareholdings
among rivals could hardly benefit competition. Moreover, specifically on
the merger, CADE also stated that the indirect corporate link between
Telefonica and TIM Brasil had a significant risk of harming competition
— either by means of coordination between the companies or by means of
unilateral action by Telefonica to jointly maximize profits with TIM Brasil.
Therefore, CADE concluded that, in order to be approved, the merger
required the imposition of additional behavioral remedies that were aimed
at ensuring the absolute independence of TIM’s operations in Brazil.

The parties then executed a settlement whereby Telefonica agreed
not to: (i) exercise any kind of corporate control of TIM’s operations in
Brazil; (ii) attend any shareholders’ meeting relative to discussions on TIM’s
operations in Brazil; (iii) attend any meeting of the Board of Directors
of Telecom Italia where the matters regarding TIM Brasil’s operations
were discussed (Telefonica’s appointed Directors had to execute specific
agreements with ANATEL and CADE reinforcing such obligation); (iv)
appoint any officers or directors that might qualify as an interlocking
directorate; (v) establish any corporate relation between VIVO and TIM
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Brazil; and, finally (vi) Telefonica also agreed to establish a wide number of
Chinese walls, aimed at preventing the exchange of information between
Telefonica and Telecom Italia regarding TIM’s operations in Brazil.*®

In view of the foregoing, though it was deemed a behavioral remedy,
CADE’s decision in fact prevented Telefonica from exercising any rights
related to or have access to any information on TIM’s operations in Brazil.
In doing so, CADE affirmed that it was effectively changing Telefonica’s
influence in TIM from relevant influence (ii) to a passive investment (iv).

The 2010 Telefonica/TIM decision was later complemented by
CADE’s review of a merger in which the Telefonica acquired the remaining
50% of Brasilcel’s capital, previously owned by Portugal Telecom.” In so
doing, Telefonica became the sole controller of Vivo. Thanks to a series of
capital injections, Telefonica concurrently increased its interest in Telco to
70% of the company’s capital, which could arguably make it the controller
of Telco and, therefore, Telecom Italia.

In its review, CADE affirmed that the new corporate structure where
Telefonica would be the sole controller of Vivo and de facto controlling
shareholder of Telecom Italia would harm the Brazilian mobile services
market (Vivo and TIM accounted for approximately 55% of the market).®
Still acknowledging that Telefonica’s participation in TIM Brasil should
be considered as a passive investment, CADE affirmed that the relevant
stake the company owned in both competitors was enough to diminish the
competitive pressure between both companies by: (i) enabling Telefonica
to recoup eventual losses from demand shifts caused by price increases;
and (ii) strong signaling the Brazilian telecom market (comprised of four
players) that both companies would accept a tacit collusion to increase
prices.”? In CADE’s view, Portugal Telecom’s position as a co-controller in
Vivo was essential to prevent joint-maximization of profits’ initiatives, as

% Please refer to Commissioner’s Eduardo Pontual vote in CADE, Telefénica S.A.
and Portugal Telecom SGPS S.A., Reporting Commissioner Eduardo Pontual
Ribeiro (Merger 53500.021373/2010) (December 10, 2013), at 7.

? CADE, Telefonica S.A. and Portugal Telecom SGPS S.A., Reporting Commissioner

Eduardo Pontual Ribeiro. (Merger 53500.021373/2010) (December 10, 2013).

Comissioner Pontual’s vote, p. 25.

» Id. at 28-29.
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Portugal Telecom would not profit from strategies where Vivo could raise
its prices and shift some of its demand to TIM.*

As a result, CADE approved the merger, provided Telefonica would:
(i) accept a new co-controller in Vivo to replace Portugal Telecom; or (ii)
sell its direct or indirect interest in TIM, under a confidential timeline.

B.  AMIL/FMG

The second relevant precedent refers to transactions involving the review
of a structural link between AMIL and the FMG Group, both companies
with important hospital operations in the metropolitan area of Rio de
Janeiro.”’ Both AMIL and FMG acquired several hospitals in the region.
However, during its review of both mergers, CADE discovered that AMIL
held a 10% shareholding in Medise, a company responsible for controlling
two of FMG's hospitals in Rio (FMG owned 85% of the shares of Medise,
and the remaining 5% was held by a third party). Moreover, the Medise’s
shareholders’ agreement ensured AMIL a series of veto powers in the
management of the company, as well as access to certain confidential
information of the FMG group.

In its review, CADE reinforced its understanding that there are four
main types of minority shareholdings, as described in the Telefonica/TIM
decision, and concluded that AMILs powers over Medise guaranteed the
company would have relevant influence over FMG’s business. Such reasons
backed the consideration of both companies as part of a single economic
group for the purpose of assessing potential negative impacts in the relevant
markets involved in the transactions. In an important concurring opinion,
Commissioner Ricardo Ruiz stressed that fiduciary duties under corporate
law were incapable of preventing antitrust risks.*

3 Id. at 33-36.

' CADE, Amil Assisténcia Médica Internacional Ltda. and Casa de Satide Santa Liicia
S.A., Reporting Commissioner Elvino Mendon¢a (Merger 08012.010094/2008-
63) (August 29, 2012); and CADE, FMG Empreendimentos Hospitalares S.A.
(“FMG”) e Hospital Fluminense S.A., Reporting Commissioner Marcos Paulo
Verissimo (Merger 08012.006653/2010-55) (Aug. 29, 2012).

The case also involved certain discussions on potential coordination regarding
vertical relations established between AMIL and Medise, but they are not relevant
to the discussion hereof.

32



The Antitrust Review of Minority Shareholdings between Competitors

As a result, CADE concluded that the minority stake could enable
coordination between the activities of AMIL and FMG Groups, and in
order to approve both mergers, CADE required AMIL to sell its minority
stake in Medise. The company then executed a settlement with the
authority, whereby it agreed to disinvest its shares within a 90-day period
from execution of the settlement.

C.  DASA/MD1

This decision, adopted by CADE after more than three years of review,
referred to the merger between Diagndsticos da America SA (DASA), Latin
America’s largest diagnostics company, and MD1 Diagnésticos (MD1).*
MD1 was a large player in the diagnostic testing markets of Rio de Janeiro.
The company was property of Mr. and Ms. Bueno, who, at the time, also
controlled AMIL, Brazil’s largest health insurance company. By means of
the merger, in a stock for stock transaction, Mr. and Ms. Bueno acquired
23% of DASA; in October 2012, they sold their controlling stake in AMIL
to United Health Group, keeping 10% of its capital. Moreover, Mr. Bueno
remained president of AMIL.

The Economic Supervision Office of the Ministry of Finance (SEAE)
recommended severe restrictions to the merger in April 2012, just short of
blocking it. As the case was sent to CADE’s Court, Reporting Commissioner
Ricardo Ruiz reviewed SEAE’s opinion and made a detailed analysis of the
market, requesting a significant amount of information from the parties and
other players. It included the evaluation of the diagnostic services markets
in Rio de Janeiro and neighboring cities, considering both horizontal issues
between DASA and MD1, as well as alleged horizontal and vertical issues
with AMIL due to the minority stakes held by Mr. and Ms. Bueno in both
this company and DASA.

Notwithstanding such fairly low indirect minority linkages between
AMIL and DASA/MDI1, CADE concluded that these companies should
be considered as part of a single economic group for competition law
matters.** The merger was approved with negotiated remedies involving i)

3 CADE, Diagnésticos da America SA and MDI Diagndsticos S.A., Reporting
Commissioner Ricardo Ruiz (Merger 08012.010038/2010-43) (Oct. 10, 2013).
The authors acted as legal counsel to DASA in the matter.

* CADE, Aquisicio da MDI pelo Grupo Dasa é aprovada com restri¢oes (2013),
http://www.cade.gov.br/Impressao.aspx?f84cda2ec75db37{8bb888d874d6  (last
visited Feb 24, 2015).
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the divestment of assets in Rio de Janeiro with combined annual turnover
of BRL 110 million, and ii) temporary prohibitions for further acquisitions
in the areas of Rio de Janeiro, Sao Paulo and Curitiba.

D. CSN/Usiminas

Another important precedent on minority shareholdings involved two
steelmakers: CSN’s acquisition of a 17,42% stake in its rival Usiminas.
Together, both companies accounted for approximately 75% of the Brazilian
flat steel production capacity, with ArcelorMittal responding for most of
the rest, and 50% of the flat steel production in the Southern Cone (Brazil
plus Argentina, Chile, Paraguay and Uruguay).*> CSN bought this stake in
the stock exchange hoping to acquire Usiminas’ control, an objective that
failed after Usiminas’ controlling shareholders decided to sell their stake
to Ternium/Techint, an Italian-Argentinean group. As a consequence,
Usiminas was hostile to CSN, and challenged the acquisition before CADE.

In April 2012, CADE adopted an interim measure to block further
purchases by CSN and to suspend its voting rights in Usiminas shareholders’
meetings. The Reporting Commissioner conducted a detailed investigation
immediately thereafter, and CSN presented a number of legal and economic
studies defending that: (i) the stake was insufficient for CSN to influence
Usiminas, as the invested company was controlled by Ternium which
also held a 30-year shareholders’ agreement with another shareholder;
(ii) Usiminas was a public company and all information CSN would have
access to would also be disclosed under securities regulation; and (iii)
the financial results of Usiminas had no effect on CSN’s incentives, as the
latter was most efficient player in the Brazilian steel market and Usiminas
had not distributed profits in the latest years. Finally, CSN also held that
any attempt to coordinate its actions with Usiminas would be subject to
CADE’s strict scrutiny under Brazilian anti-cartel rules.

In its review, CADE reinforced its case law dividing minority
shareholdings in the abovementioned four types, depending on the
level of corporate influence and access to confidential information that

»  CADE, Companhia Siderurgica Nacional - CSN, and Usinas Sidertirgicas de Minas
Gerais — Usiminas. Reporting Commissioner Eduardo Pontual Ribeiro. (Merger
08012.009198/2011-21) (April 15, 2014). The authors acted as legal counsel to
CSN
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resulted from the partial ownership. It then considered CSN’s stake a silent
financial interest, as CADE’s interim measure prevented any management
powers in Usiminas. Notwithstanding the specifications of CSN stake in
Usiminas, CADE held that the partial ownership could lead to less intense
competition in the flat steel market due to potential joint-maximization
of profits. As a result, the case was approved conditionally to a negotiated
remedy involving the sale of an undisclosed amount of Usiminas’s shares
within a confidential timeframe, in order to avoid excessive disruptions in
the negotiations of both CSN and Usiminas shares in the stock exchange,
as both players are important publicly traded companies.

V. CADE’s Treatment of Minority Shareholding: the Road Ahead

Initially, it must be stressed that CADE’s case law has incorporated the
scholarly distinction between financial interest and relevant influence,
which is reflected in its recurrent use of the four types of partial ownership.
In so doing, CADE brings some sophistication to the review of partial
acquisitions, recognizing a wide spectrum of different types of transactions,
which leads to different degrees of concerns. This nuanced approach, at
least in theory, aligns CADE with the frontline of antitrust scholarship.

However, a closer look shows that CADE still has room to improve
its perspective on minority stakes between competitors. As the precedents
presented above demonstrate, CADE still performs a rather formal review
on the possible anticompetitive effects of minority shareholdings in general.
Indeed, opposite to Dubrow’s recommendations, the authority’s reviews
have only lightly considered actual market specifications that might prevent
coordination or joint maximization of profits. CADE has also neglected a
proper evaluation of how corporate law may ensure or restrict voting rights
and access to information in practice (and not just in theory). Neither has
CADE properly evaluated how future enforcement actions, under its own
anti-cartel policy, may hinder information exchange or prevent other forms
of corporate cooperation.

CADE’s case law has also presented a very strong presumption
that any minority shareholding between competitors will lead to a joint
maximization of profits between the parties involved, despite the actual
circumstances of the market where the companies operate.*

%  Relevant examples of such approach are the CADE decisions concerning two
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This strong presumption is particularly unaligned with international

experience on partial ownership, as shown in Competition Commission’s
thorough decision in the case Ryanair/Aer Lingus,” where the CC
expressively held that the strong historical competition between the parties,
combined with the uncertainty in the future distribution of profits by Aer
Lingus, prevented the authority from simply presuming the adoption of
joint-maximization conducts.*®

Also, it is important to highlight that in accordance with

international scholarship on partial ownerships,” CADE has shown a clear
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research and development (R&D) joint ventures among Brazilian pharma
companies to develop new kinds of biopharmaceuticals, called Orygen and
Bionovis. Notwithstanding the fact that no actual horizontal or vertical overlaps
were identified, and the fact that such biopharmaceuticals are new products to
be introduced in the Brazilian markets, the authority imposed conditions on
both mergers because there was an indirect cross shareholding among the two
JVs. CADE required the companies to inform or request authorization for any
change in the activities of the JVs within 4 years, due to the possibility of a
future overlap between them. CADE, Biolab Sanus Farmacéutica Ltda., Cristdlia
- Produtos Quimicos Farmacéuticos Ltda., Eurofarma Laboratérios Ltda., Libbs
Farmacéutica Ltda., Reporting Commissioner: Marcos Paulo Verissimo (Feb.
2, 2013); and CADE, Aché Laboratérios Farmacéuticos S.A., EMS Participagoes
S.A., Hypermarcas S/A, Unido Quimica Farmacéutica Nacional S.A., Reporting
Commissioner Elvino Carvalho Mendonga (Feb. 2, 2013)

Competition Commission, supra note 13.

In verbis, the Competition Commission held that: “7.148 We conclude that Ryanair
would not be expected to compete less strongly because of its financial interest in
Aer Lingus. In reaching this conclusion, we took into account that the acquisition
of its miniroty shareholding in Aer Lingus was part of Ryanair’s overall strategy
of acquiring the entirety of Aer Lingus. Any incentive to compete less strongly
might also be reduced by the uncertainty and indirectness by which Aer Lingus’s
profits would flow back to Ryanair. (..)7.158 We were not aware of any evidence
suggesting that Ryanair and Aer Lingus were coordinating on their core fares or
the geographical area of their operations. In general, the relationship between
the management of the two companies appeared to be antagonistic, rather than
cooperative. We found considerable and sustained evidence of price competition
between airlines, and of airlines’ fares reacting to each other (and to the presence
of the other airline on a route). 7.159 We found it unlikely that Ryanair’s minority
shareholding in Aer Lingus would lead to coordinated effects” (p. 64-66 of CC in
Ryanair/Aer Lingus).

Please refer to OCDE - Policy Roundtables — Minority Shareholdings, supra note
14.
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preference for divestiture decisions. Even in the Telefonica/TIM decision,
CADE’s behavioral remedy was very extensive and was only short from
full divestiture, completely restricting Telefonica from influencing TIM’s
management in any manner. As seen, such decision was later reviewed by
the authority, and CADE finally ordered Telefonica to cease any form of
corporate link with TIM Brasil.

Based on the foregoing, minority shareholdings are becoming a topic
of growing concern from competition watchdogs around the world. More
and more such authorities understand that even passive structural links
may, under certain circumstances, diminish competitive pressures.

CADE is not lagging behind in the review of such market structures,
as demonstrated by the ever-growing number of important precedents
involving minority shareholdings that have been evaluated over the past
five years. But there is certainly room for a more nuanced review, separating
anticompetitive concerns that may require structural remedies from light
discomfort that may be dealt with by behavioral remedies or even no
intervention at all.






Chapter IV

INVESTMENT FUNDS:
SALIENT ISSUES IN MERGER FILINGS
IN BRAZIL

Rene GUILHERME S. MEDRADO
Luis HENRIQUE PERRONI FERNANDES*

l. Introduction

One of the major challenges in antitrust law law is the processing of merger
filings (known in Brazil as ‘concentration acts’) regarding investment
funds' by the Brazilian antitrust authority, Conselho Administrativo de
Defesa Econémica (“CADE”). A number of deals have been submitted to

* The authors acknowledge insightful comments received from Alessandro P.
Giacaglia, Caio Ferreira Silva, Rodrigo Manso Vieira and Tiago Severo Gomes,
on earlier drafts of this article. Errors are to be attributed solely to the authors.

Under Brazilian law, an investment fund basically consists of a collective
investment vehicle organized as a condominium, providing for the co-ownership
of assets by investors. These investment funds can only operate in Brazil upon
prior registration with the Brazilian Securities Commission (CVM). Investment
funds, along with the securities they issue (quotas), and their investors (quotistas),
are also subject to CVM’s oversight. A condominium may be defined as a joint
property (in rem) right exercised by two or more persons over a certain asset or
pool of assets, each holder (a co-owner or condémino) being attributed a pro-rata
fraction of such asset. The condominium itself has no legal personality apart from
that of its owners.
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CADE, especially since Law 12,529 of 2011 came into force, but none of
them was found to raise any material competition concerns.

CADE has reviewed several transactions under the aegis of Law
12,529 of 2011, all of which were approved without any restrictions, as
further detailed below. Statistic data further point to the proliferation of
merger filings involving investment funds that have no impact or relevance
whatsoever in the competition environment, which is highly undesirable
both from an antitrust policymaking and efficiency standpoints. This
scenario suggests that this issue should remain high up on the agenda of
the Brazilian antitrust authorities.

Accordingly,localauthorities’ attention and efforts on this front should
rather be focused on devising clear-cut criteria to identify and segregate in
an accurate and quick manner the transactions that are eminently financial
in essence (and, as such, should not be taken to the antitrust authorities for
review or, if so, should be processed under a special, more simplified and
fast-tracked proceeding) from those potentially affecting the market (and,
thus, relevant from an antitrust perspective). Unlike what happens in other
jurisdictions, the fact that prevailing local rules do not provide for safe
harbor provisions or express waivers for the duty to submit transactions
involving investment funds to antitrust authorities reinforces the need of
having the efforts on this space shifted to the evaluation of submission
criteria that could tackle antitrust concerns.

This paper therefore, points out certain issues that are noteworthy in
the analysis of merger filings involving investment funds in Brazil, although
with no intent of exhausting such discussion.

Il. Context

A new resolution dealing with merger filings involving investment funds
recently came into force. Resolution 9 of 2014 should be interpreted
within the context it was conceived. Hence, comments will be made on the
evolution of such subject and treatment CADE ultimately conferred to it.

Further to Law 8,884 of 1994 - and given the absence of criteria
specifically directed at investment funds, all transactions that achieved the
turnover thresholds provided for in Article 54, main section, Paragraph
3, qualified for merger filing. Such scenario translated into a vast number

2 Data updated until October 31, 2014.
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of reportable transactions, especially due to vagueness in the law on the
annual turnover calculation by the parties.

As a result, the CADE Board was time and again discussing whether
there was room for improving the applicability of Article 54, so that “(...)
only the transactions in which investment funds served as a vehicle for
potential market concentration were eventually submitted to the antitrust
authorities (...)”3

Such concerns were in keeping with antitrust policy objectives and
guidelines — among which, the efficient allocation of scarce public efforts
and resources to relevant antitrust cases only.

It can thus be seen that CADE was increasingly aware of the need
to segregate transactions merely comparable to financial investments from
those that could somehow bring competition concerns. In 2010, CADE
Board adopted a methodology to address such aspects,* primarily based
on the (i) identification of the economic groups involved in the transaction;
(ii) participation of pension funds as investors in the transactions submitted
to CADE; and (iii) applicability of the turnover criterion established in
Article 54, Paragraph 3, of Law 8,884 of 1994.

According to this methodology, transactions involving investment
funds would only qualify as concentration acts if both the following
criteria were met: (i) if investors had the power to influence the conduct of
investment fund managers, and (ii) if the latter held powers to influence the
management of the target company.

This criterion focuses on the ability to interfere in decision-making
powers. Thus, if investors were unable to interfere in the administration or
management of the investment fund, or if the fund managers had no say in
the management of target companies comprising their managed portfolios,
then the transaction was not reportable to CADE, regardless of the turnover
or market share of market players involved.

*  Art. 54. The acts, under any manifest form, that may limit or anyhow harm free

competition, or result in the domination of a relevant market of goods or services,
shall be submitted to CADE.

CADE, Capital Tech Inovagio e Investimentos, Huntington Centro de Medicina
Reprodutiva. Reporting Commissioner Olavo Zago Chinaglia. (Merger No.
08012.009529/2010-41) (September 11, 2010),.
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Moreover, in determining whether a transaction should be submitted
for CADE’s review, the aforementioned elements (i.e., the investment fund
shareholders’ ability to influence investment decisions, and, concurrently,
the investment fund’s ability to influence the management of the target
company) should be accompanied by the following requirements: (i) the
fund shareholders having a relevant influence over the fund administration
had to meet, individually or in combination, at least one of the criteria
established in Article 54, Paragraph 3, of Law 8,884 of 1994, and (ii) the
business companies in which the fund exercised a material influence also
had to fall under these same requirements.

The heart of the matter was thus the existence of ‘material influence,
that is, “(...) the possibility of a market player to make use of a minor
shareholding, or even of a mere contractual relation, to interfere in the
decision-making process of the target company, so affecting its share value
and strategies.”

As for Brazilian private equity investment funds (Fundos de
Investimento em Participagdes — FIPs), which are a constant presence in
most corporate transactions involving investment funds, CADE established
the possibility of exercise by the FIP of a material influence over target
companies as a legal presumption, on the grounds that the exercise of such
a degree of influence was expressly required by Article 2 of Ruling No. 391,
issued by the Brazilian Securities Commission (CVM) ,*> which governs
the setting up, management and operation of Brazilian private equity
investment funds (FIPs), namely:

“Article 2 — The private equity investment fund, which is created as a closed-
ended entity, is a pool of resources intended for acquisition of shares, debentures,
warrants and other bonds and securities convertible into or exchangeable for
shares issued by publicly- or privately-held companies, also participating in the
decision-making process of the investees, with an actual influence over their
strategic policy and management, especially by designating members to the
Board of Directors.”

Another relevant aspect of CADE Board’s decision under scrutiny
referred to the participation of pension funds (as investors) in the
transactions submitted to antitrust review when involving investment

> CVM stands for Comissdo de Valores Mobiligrios, the administrative body in
Brazil analogous to the Securities Exchange Commission in the U.S.
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funds. In this sense, the existence of investment committees empowered
to confirm decisions made by pension fund managers would not suffice to
determine the possibility of exercise of material influence of pension funds
over investment funds.

Another aspect worthy of particular mention is how the turnover
criterion under Article 54, Paragraph 3, of Law 8,884 of 1994 should
apply. According to the CADE Board decision at stake, (i) the turnover of
fund shareholders and respective economic groups exercising a material
influence over the fund management should be taken separately, and (ii)
the turnover of companies (and respective economic groups) in which the
investment fund held a stake should be taken jointly, even if they were not
involved in the notified transaction.

A.  CADE Resolution 2 of 2014

CADE Resolution 2 0f 2012, published in the Federal Register (DOU)
on May 31, 2012, offered new perspectives by regulating the notification
of mergers referred to in Article 88 of Law 12,529 of 2011 brought new
insights into the issue. In general, it has primarily intended to eliminate the
analysis of material or significant influence by replacing it with objective
criteria along the same lines of Law 12,529 of 2011.

These concerns are clearly consistent with the options adopted by
lawmakers in drafting the new antitrust law. After all, the criteria adopted
for turnover calculation under Article 88 of Law 12,529 of 2011 tried to
escape subjective interpretation as much as possible.

As for the notification of transactions involving investment funds,
CADE’s commitment to devising objective analytical elements seems to be
at the core of CADE Resolution 2 of 2012. It was then decided that the
following would be taken into consideration, collectively, in calculating the
turnover to be considered for submission purposes: (i) funds under the
same management; (ii) the fund manager itself; (iii) the fund shareholders
that directly or indirectly held more than 20% of shares in at least one of
the funds under the same management; and (iv) the companies pertaining
to the investment fund’s portfolios, whenever the direct or indirect stake
of such investment fund was equal to or greater than 20% of the total or
voting capital of those companies.
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Despite CADE’s efforts to establish objective criteria, CADE
Resolution 2 of 2012 received criticism for the reasons outlined above.

B. CADE Resolution 9 of 2014

The discussion that followed CADE Resolution 2 of 2012 clearly contributed
to the drafting of CADE Resolution 9 of 2014, which specifically applies to
investment funds. The changes introduced by CADE Resolution 9, which
entered into force on October 7, 2014, were limited to the definition of
economic group, but only in terms of turnover calculation vis-a-vis the
objective criteria set out in Article 88 of Law 12,529 of 2011.

CADE established that the following should be taken into
consideration, cumulatively: (i) the fund involved in the transaction; (ii)
the economic group of each fund shareholder that directly or indirectly
holds stake equal to or greater than 50% of the shares in the fund involved
in the transaction, whether individually or through any kind of fund
shareholders’ agreement; (iii) the companies controlled by the fund
involved in the transaction and the companies in which the fund directly
or indirectly holds stake equal to or greater than 20% of the total or voting
capital of those companies.

For the turnover calculation, it is important to stress that CADE no
longer considers the funds under the same management and also the fund
manager. The rationale seems to be to reduce the number of reportable
transactions and instill objective criteria that are easier to apply and closer
to market reality.

Also, it must be highlighted that CADE Resolution 9 only reduced the
scope of analysis (review of the economic group definition for the purposes
of the turnover calculation) with respect to the assessment of whether a
transaction is reportable. In contrast, the same resolution increased the
amount of information to be provided by the investment funds, once the
conclusion on the mandatory reporting of the merger is drawn.

Unlike the previous resolution, CADE Resolution 9 requires
information on the economic groups of the fund shareholders (of those
holding stake higher than 20% of the fund), and makes clearer that
information should also be furnished on the companies controlled by the
investment fund involved, or by the investment funds under the same
management of the investment fund involved. It also requires the form to
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contain information on the companies in which such funds hold stakes
equal to or higher than 20% of the total or voting capital (item I1.5.2).

CADE Resolution 9 distinguishes the information to be provided by
the investment funds involved in the transaction from the information to
be provided by funds that are only under the same management thereof.
For the latter, the resolution limits the information to be provided only
to the investment funds and companies that are horizontally or vertically
related to the activities related to the object of the transaction. Although
it is meritorious to link the scope of the information to be provided to the
competition object of the transaction (concept defined below in this paper),
it seems that the resolution could have gone farther, as discussed below.

In reality, the dichotomy above still reveals a need for further
reassessment, in view of a fine balance to be achieved, considering the
increased burden put on the parties on the supply of substantial information
and the actual benefits the authority will obtain. In fact, as elaborated
below, the efforts to simplify proceedings and the review of cases involving
investment funds should also consider the volume and reasonableness of
the information to be submitted.

Ill. SalientlIssues

C.  Statistics

CADE reviewed 74 mergers involving investment funds under the aegis of
Law 12,529 of 2011, all of which were approved were cleared without any
restrictions.

It is also important to highlight that such transactions were reviewed
in an average period of 22 days. The short time span achieved by CADE for
merger review could be explained by the fast-track proceeding (as adopted
for all of them) and also by the clear perception that most cases involving
investment funds raised no competition concerns.

Such perception is also supported by statistics. Out of the 74
transactions under scrutiny, all of them but one were reviewed only by
CADE’s General Superintendence. In other words, 98.65% of the cases
were not even elevated for review by CADE’s Administrative Tribunal.

It is also worth noting that only two investment fund classes engaged
in corporate transactions were submitted to CADE’s review during the
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period. In relation to the merger filings involving investment funds, most
of them (98%) referred to Brazilian private equity investment funds (FIPs),
while the remaining ones consisted of only two merger filings (2.7%)
involving to Brazilian real estate investment funds (Fundos de Investimento
Imobilidrios — FIIs).

The chart below better illustrates the foregoing statements:

INVESTMENT FUNDS

(Merger filings involving investment funds submitted to CADE since the entering into
force of Law 12,529 of 2011)¢

Merger filings 74
FIPs 72
Types
Flls 2
Fast track 74
Processing
Ordinary 0
Time of Review 22 days
Body Responsible for Final General-Superintendence 73
Decision CADE’s Administrative Tribunal 1
Approval No restrictions 74

D. Concept of ‘Influence’ and Resolution 9 of 20145

The wording of Article 4, Paragraph 2, I, of Resolution 2 of 2012 clearly
incorporates, albeit implicitly, the concept of ‘influence’:

“Paragraph 2. As for investment funds, the following are regarded as part
of the same economic group, in calculating the turnover under this Article,
cumulatively:

I - The economic group of each fund shareholder that holds directly or
indirectly a stake equal to or above 50% of the shares in the fund involved in
the transaction, whether individually or through any type of fund shareholders’
agreement; (...)”

The inclusion in the filing of the economic group of each fund
shareholder that holds a stake equal to or above 50% of the shares in the

¢ Data updated to October 2014.
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fund involved in the transaction seems to signal a regulatory option to
focus on cases where the shareholder either holds or shares control over
the fund acting individually, as such an ownership stake (i.e., 50% or more
of the fund’s shares) per se should generally entitle the fund shareholder to
controlling interest in the fund it holds (by analogy to the Brazilian Law of
Corporations).

Despite the apparent objectivity of the above threshold, it is
interesting to note that it goes back, to a certain extent, to the idea of
influence, even though only when control or co-control is held to exist. In
a way, this regulatory option seems to come to a balance by limiting the
reporting interest only to cases where the influence in the investment fund
is substantial (thus characterizing the existence of control or at least shared
control). With respect to portfolio companies, however, the bar has not yet
been raised in that the 20% threshold remains valid (which is similar to an
affiliate (coligada) status under the Brazilian Law of Corporations).”

E.  Volume of Requested Information in Multi-party Cases

The definition of ‘economic group’ for the purpose of requesting information
and analyzing the merits may lead to situations in which the spectrum of
companies to be considered is extremely wide, including some that are not
much related to the concentration act under scrutiny. Furthermore, it is
worth remembering that the gathering of information takes time, and this
usually translates into expenses that are excessively burdensome for the
parties, while not actually relevant for CADE’s review.

Therefore, besides the probable irrelevance of bulky information
provided, the reasonableness of such information vis-a-vis the issue under
probe should also be taken into account.

Thus, the major difficulty seems to lie in finding the right balance
between two factors: the certainty and extent of information provided v.
the burden of the parties in obtaining it. The more information an antitrust

7 On this matter, it is worth highlighting that Resolution 9 adopted different criteria

regarding the composition of economic groups for, on one hand, the assessment
of whether a transaction is reportable, and, on the other hand, the supply of
information in the form, once a conclusion is drawn on whether the transaction
must be reported.
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authority obtains, the more probable it is to render a more accurate decision,
which implies the need for greater collection of information by the parties.

When it comes to investment funds, however, such correlation should
be examined with caution. The maximum availability of information at the
excessive expense of the parties may end up becoming counterproductive
- and that would run against the very policy that has been implemented
by CADE -, notably given the fact that transactions involving investment
funds do not raise substantial competition concerns.

Waivers are not part of the Brazilian antitrust culture, but the statistics
discussed above seem to favor a more reasonable treatment to transactions
involving investment funds. CADE should assess certain alternatives,
particularly those focusing less on the means (information) and more on
the purpose (review focused on the ‘competition object’ of the transaction).
For example, the antitrust authority could ask the parties to categorically
answer whether they identified any portfolio company that had (horizontal
or vertical) relations with the ‘competition object’ of the transaction under
scrutiny. In other words, as transactions involving investment funds are
usually unlikely to raise competition concerns, the antitrust authority could
focus on obtaining direct answers from the parties about the expected
effects of a transaction on their competition object.

This second option - i.e., asking direct questions about the competition
object of a transaction — seems to be a reasonable solution that is easy to
implement. In this case, a specific filing form would be made available for
transactions involving investment funds, which would be in keeping with the
quest for more objectivity in cases involving investment funds.

This would help achieve a good balance between the certainty and
extent of information provided v. the burden of the parties in obtaining it, in
that the level of reasonableness of information would be at least similar to
whatis attained under the erstwhile proceeding but at a lesser expense for the
parties, thus contributing positively to improving the business environment
in terms of lower transactional costs and greater expeditiousness.®

8  Finally, antitrust authorities must also take into consideration that expanding

the reach of the information request may result in the fund having to supply
information about certain companies that are not under its control, which may
pose serious difficulties on obtaining the information, and on checking the
reliability of the information in itself.
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It should be noted that though still timidly, CADE Resolution
9 has started to walk down such path, when CADE decided to limit the
information to be provided by the investment funds/companies under
the same management only to the information related to the “object of
the transaction”. This is exactly the concept of ‘competition object’ of the
transaction advocated in this paper.

F.  Typesof Funds

The interrelation between investment funds and antitrust law stirs
important debates and considerations. Within the context of structured
investment fundes, it is possible to identify, certain aspects that are more or
less relevant from a competition perspective, based on their specificities,
and that should be taken into consideration by the antitrust authority.
These points are laid out below:

G.  Real Estate Investment Funds (Flls)

FIIs may be defined as closed-end funds (condominia) governed by
CVM Ruling No. 472 of 2008, as amended, without legal personality and
characterized by a pool of assets gathered through the placement of securities
via the distribution system for investment in real estate enterprises.

Closed-end funds are funds existing during a predefined duration
and shareholders cannot opt in or out at any time. When funding is
completed, new shareholders are generally not permitted, as is the case in
relation to new investments by the existing shareholders, except as provided
for in the FII's organizational documents. Therefore, there are typically
defined periods during which the fund is open for funding. As a general
rule, FII shareholders are not liable for any legal or contractual obligation
attributable to the FII, nor do they hold any real (in rem) right in and/or to
the real estate and real estate enterprises comprising the fund’s portfolio.
By contrast, they are generally entitled to distributions of earned profits
arising from the FII on a cash basis.

Despite the existence of such specific vehicle (FII), an analysis of
statistical data shows that merger filings involving real estate investment
funds are normally made via Brazilian private equity investment funds
(FIPs).
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This fund class enables shareholders/investors to make investments
that were otherwise possible only by means of the traditional direct purchase
of real estate. It is worth mentioning that in such cases, acquisition of real
estate was not reportable to CADE. As these more sophisticated investment
vehicles blossomed, reporting to CADE has increasingly turned into a
reality in such market.

However, the real estate market is highly dispersed. Most cases
involving the real estate market result in fast-track approvals, given
the lower market shares held by the plethora of market players usually
involved (generally, the municipal area is taken into consideration in terms
of geographic market). Such feature, based on the certainty and extent of
information provided v. the burden of the parties in obtaining it assessment
matrix, suggests that the existing regulation should take a more reasonable
approach towards FIIs in view of the clear lack of competition concerns.

H.  Brazilian Private Equity Investment Funds (FIPs)

The Brazilian Private Equity Investment Fund (FIP), as regulated by
CVM Ruling No. 391 of 2003, is intended (according to Article 2 of said
Ruling) to primarily invest in bonds and securities either convertible
into or exchangeable for shares issued by joint-stock companies, and
must necessarily be organized as a closed-end fund (condominium). Only
qualified investors under applicable regulations are permitted to subscribe
for or acquire FIP’s quotas, and the minimum amount for subscription is
currently set at BRL 100,000.00.

Under CVM Ruling No. 391, the FIP must necessarily participate in
the decision-making process of the investee and exercise an actual influence
over the investee’s strategies and management (including by designating
members to the target company’s board of directors).

Accordingly, FIPs in fact do (and must) interfere in the decision-
making process of the companies in which they invest by operation of law.
In principle, this would suggest the existence of competition concerns,
once one same fund could hold interest in companies acting in the same
industry (or even in the same relevant market).

It is worth noting, however, that, despite such assumption (namely,
that FIPs can and must exert influence in investees), all cases involving
investment funds (98% of which refer to FIPs) comprised in the above
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samples have not generated competition concerns. This seems to add
further strength to the regulatory authorities’ option to pursue a more
objective approach in lieu of a primarily subjective analysis based on the
‘influence’ criterion. Nevertheless, it seems that such option should take a
step further by adopting a simplified form for merger filings.

In fact, the existing data seems to suggest that such vehicles have
not been used as longa manus, or as conduit companies, which could end
up serving as a mechanism for exercising a dominant position in specific
markets (such as by creating trusts that the antitrust laws are designed to
combat), but rather as a special type of investment conduit entailing a set
of legal and regulatory features that advocate for its use as the preferred
private equity vehicle in Brazil. Among such features, the flexibility and
generally favored tax regime accorded to the FIP make it a powerful tool
for structuring M&A transactions involving target companies in Brazil.

. Mutual Venture Capital Fund (FMIEE):

Governed by CVM Ruling No. 209 of 1994 and organized as a closed-end
condominium, the FMIEE must allocate at least 75% of its portfolio to a
diversified portfolio of securities issued by startup companies. Further,
according to Article 1, Paragraph 1, of said ruling, a startup company
is a company that has annual net revenues, or consolidated annual net
revenues, below BRL 150,000,000.00. Paragraph 3 of that same Article
prohibits the FMIEE from investing in companies that are controlled
by a group of companies, whether de facto or de jure, posting net assets
above BRL 300,000,000.00. For its part, Article 2 establishes that the fund
duration is of 10 years, extendable by resolution of the annual shareholders’
meeting. Further, FMIEEs will always be organized as closed-end funds,
and its shares will be issued at the minimum price of BRL 20,000.00.

It is worth mentioning that 75% of the FMIEE assets must
necessarily be invested in a diversified portfolio of securities issued by
startup companies and also to the prohibition against investing in groups
posting net assets above BRL 300,000,000.00. The rationale is that such
requirements will cause investments to be dispersed and also directed at
companies of smaller prominence (which generally do not significantly
influence the market they act in).

Prima facie, such characteristics are indicators that competition
concerns should drift off in these cases as there are legal deterrents to
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investment concentration in one single asset (company). It is nevertheless
necessary to keep in mind, however, that the structure varies from market
to market, so CADE could exceptionally see the need for deeper review and
thus call for submission of a complete form.

J. Private Equity Fund for Investment in Innovative Startup Companies
(FIEEI)

CVM Ruling 415 of 2005 added Chapter XI-A to CVM Ruling 209 of
1994, which specifically regulates FIEEL. According to Article 43-B of
those rulings, once the FIEEI is set up and authorized to operate, it should
allocate at least 75% of its investments to shares, debentures convertible
into shares or warrants issued by innovative startup companies.

Under Paragraph 2 of Article 43-A, innovative startup companies
should be organized as corporations and primarily engage in innovations
or improvements in the production process or corporate environment that
result in new products, processes or services.

It is possible to infer that the innovation factor is highly pro-
competitive, and the antitrust authorities should thus look favorably upon
it. Such circumstance nevertheless does not dismiss the review of potential
market effects, but the very nature of this investment vehicle should be
taken into consideration from an antitrust law perspective.

Conclusion

In view of the foregoing, it is possible to conclude that the antitrust review
of transactions involving investment funds raises several interesting
questions that should be further explored by antitrust authorities and by
the society as a whole.

The recent changes CADE has implemented, particularly through
improvements vis-a-vis past decisions or, subsequently, by issuance of
CADE Resolution 2 of 2012 and 9 of 2014, attest to CADE’s efforts to make
antitrust review more reasonable and productive specifically with regard to
investment funds.

However, a closer look at statistical data and at the most common
types of structured investment funds indicates that CADE’s review of merger
filings could indeed be more flexible. Considering the certainty and extent
of information provided v. the burden of the parties in obtaining it assessment
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matrix, there is indeed room for the Brazilian antitrust authorities to be less
demanding in terms of the information volume required from investment
funds in merger filings.

Thus, this paper suggests the adoption of a simplified form for
investment funds focusing on direct questions strictly related to the
competition object of notified transactions. Such alternative is justifiable
not only because of the negligible competition concerns involved in this
type of transaction (thus enabling the antitrust authorities to lower the bar
in this regard), but also as a means of lessening the burden of parties in
transactions involving investment funds.

* X %
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ChapterV

ASSOCIATIVE AGREEMENTS UNDER
THE BRAZILIAN ANTITRUST LAW

FasioLA CAMMAROTA DE ABREU
Joyce Mipori HonDA

I Introduction

As far as the merger control is concerned, one of the most common
criticisms to the previous Brazilian antitrust law (Law 8,884/94) referred
to the generic provision regulating merger filings. Because of the vague
and diffuse concept set forth thereunder, economic agents generally raised
questions concerning the obligation to notify the Brazilian Antitrust
Authority (CADE) on certain transactions the merging parties believed did
not require notification as merger filings.

In this context, in addition to other aspects that raised questions, such
as the approval of the antitrust authority after a business transaction had
already been entered into, the opportunity came for a broad restructuring
of the Brazilian Antitrust System (SBDC), both from the perspective of
its institutional design as well as in terms of its scope of operation. Thus,
opening a new stage of the Brazilian competition policy, Law 12,529/11
was enacted on November 30, 2011 and became effective on May 30, 2012
(Antitrust Law or Law 12,529/11).!

' Law 12,529/11 was enacted after a substantial legislative process period, which

started in 2004.



136

OVERVIEW OF COMPETITION LAW IN BRAZIL

Among the main innovations introduced by the new law was the
establishment of a pre-merger review system for merger filings. This
practice led to the modernization of CADE’s modus operandi to align the
Brazilian antitrust policy with international practices. The consequences of
the a priori system review of merger filings directly affect the subject matter
under analysis since the term associative agreement has been expressly
quoted in the law, specifically in the article that governs merger filings, a
scenario that in itself differs from Law 8,884/94.

Despite the fact that Law 12,529/11 has established objective criteria
for the notification of mergers, listing the acts that are subject to notification
as merger filings, including the associative agreement, the degree of
uncertainty was still present. Being aware of such uncertainty and based on
former decisions, CADE sought to orient the understanding by showing
criteria that would theoretically be capable of clarifying the matter. This
scenario did not materialize and there were even cases of divergence among
the commissioners themselves. Such scenario of legal insecurity called for
a more concrete action, particularly with regard to the pre-merger review
requirement and the related risks thereto.

As a result, in February 2014, CADE made a public inquiry on the
draft of a resolution covering associative agreements.> After receiving several
contributions, the resolution became effective in early 2015.> Although
Resolution 10 is at its initial stage, the preliminary practical experience
indicates that, as far as its enforcement is concerned, it is not possible to
determine whether it will be successful. This is due to the fact that as it was
issued, Resolution 10 may not have the expected impact on the submission
of certain contracts for review, particularly those with vertical integration
between the parties.

In one’s opinion, as a result of the apparently questionable criteria
from the economic rationale point-of-view, depending on how Resolution
10 is interpreted, there is a serious risk that any type of contract,® most
of which are generally used in day-to-day corporate transactions, or

2 Public Consultation 3/2014. Contribution period: February 19, 2014 to April 22,
2014.

Resolution 10, in force as from January 5, 2015. This resolution was published in
the Brazilian Official Gazette on November 4, 2014.

* Provided that the turnover thresholds established by the Antitrust Law are verified.
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even without any competition relevance, would be subject to notification
to CADE; CADE, in turn, could face a flood of minor transactions to
be reviewed, having to turn its attention away from the priority matters
included in its agenda of challenges and assignments. In addition, if there
is no increase in the number of notified transactions, the economic agents
might be unaware of the new regulatory framework they are now part of.

In view of the foregoing, it is now time to make some practical
considerations on this matter. The assessment of former decisions is a
useful method to suggest more effective measures to handle associative
agreements. This approach is intended to make the subject matter
workable, thus preventing it from being disregarded because the criteria
to apply Resolution 10 would still be unclear. At any cost, attempts are
being made to prevent Resolution 10 from showing to be innocuous. Based
on the foregoing considerations, this paper includes suggestions on the
determination of safe harbours, block exemptions and period of inquiries.

For the sake of being didactic, this paper has been structured as
follows: the first chapter presents a historic panorama of Law 8,884/94
for the review of supply and distribution contracts within the scope of the
previous merger control regime, given the potentially associative nature
of these contracts. This assessment covers CADE’s former decisions and
outlines the interfaces in the realm of anticompetitive conducts. The
second chapter covers Law 12,529/11, including associative agreements in
the context of the new regime, examining former decisions and detailing
the prerequisites of such agreements under the resolution. This chapter
represents the core of this paper and addresses the suggested measures
for the purposes of making the new resolution more effective. The third
chapter provides a short description of a paradoxical situation in the
Brazilian regime, where associative agreements may be assessed as mergers
or as conducts. The conclusion seeks to summarize the ideas brought forth
hereunder, outlining suggested measures in order to grant effectiveness
and legal security to this typical institute of the Brazilian antitrust law.

Il. Associative Agreements under Law 8,884/94

First, it is necessary to define the subject to be investigated in this paper.
To this end, reference will be made to Law 8,884/94 in this paper to bring
some insight on how the issue was addressed prior to the creation of the
premerger notification system. Much like Law 12,529/11, currently in force,
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Law 8,884/94 established two ways to regulate abuses of the economic
power, namely: (i) the repressive control, which is an ex post repression of
conducts regarded as harmful to competition, punishing anticompetitive
corporate strategies (Art. 20, items I to IV);® and (ii) the preventive control,
which is an ex ante control of the structures, requiring the approval from
the antitrust authority for the implementation of transactions capable of
impairing competition (Art. 54).°

Regarding the structure control or merger control regime, the opening
paragraph of Article 54 required acts that could in any way limit or restrain
free competition or result in the control of relevant markets for certain
products or services to be filed with CADE. On this matter paragraph three
set forth that the acts mentioned in the opening paragraph also include
any act intended for any type of economic concentration, whether through
merger with or into other companies, organization of companies to control
third parties or any other form of corporate grouping in which (i) the
resulting market share was equal to or greater than twenty percent (20%);
or (ii) any of the parties had posted annual gross revenues equivalent to or
greater than four hundred million reais (BRL 400,000,000.00) in its latest
balance sheets.

As a result, CADE was questioned, in several occasions, whether it
was necessary for the parties to submit a merger for review if such merger
did not fall under the cases covered by the opening paragraph of Art. 54,
for they could not limit or impair free competition or result in the control
of a relevant market, not even potentially. The prevailing understanding at
the time was disclosed in the opinion of Commissioner Roberto Pfeiffer,
in Merger filing No. 08012.007790/2001-16 (Microtecnica/Magnaghi
case), according to which said paragraph three of Art. 54 established a
specification of the content of the opening paragraph.

In this context, Pfeiffer concluded that the objective assumptions of
notification referred to cases whose impact on the competition environment
would presumably be verified:

“Thus, the legislator understood that under certain circumstances it was
necessary to make it absolutely clear that notifying the act to the antitrust
authority for a review of the possible effects it might have on the competition

> Corresponding to Article 36 of Law 12,529/11.
¢ Corresponding to Articles 88 and 90 of Law 12,529/11.
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environment was required. In such cases, the economic agent is not given
an option: even if the transaction is regarded as not leading to limitation or
impairment of competition or does not imply control of a relevant market,
CADE should be notified of the act. It is up to the antitrust authority, rather
than to the economic agent, to decide not to oppose to the act, provided that this
does not lead to the effects set forth in the opening paragraph hereof .

Thus, if, on the one hand, the objective criteria set forth in paragraph
three represented a complement to the generic criteria set forth in the
opening paragraph, there were cases where an economic merger filing was
established just by meeting the criteria set forth in the opening paragraph,
although the objective criteria were not present.® Incidentally, in Merger
filing No. 08012.003726/2001-66 (NRG/Itiquira case), Pfeiffer clarified that,
in addition to the acts already expressly specified in paragraph three, all
other acts that would fall within the cases covered by the opening paragraph
of Art. 54 should also be notified.” The subjectivity of the rule was highly
criticized. In fact, and as will be later discussed, supply and distribution
contracts would possibly be classified under the opening paragraph of Art.
54, regardless of the objective criteria of paragraph three being met."

7 Opinion of Commissioner Roberto Pfeiffer in the Microtecnica/Magnaghi case.

In that regard, see FAB10 ULHOA COELHO. Direito antitruste brasileiro: comentdrios
a Lei n. 8,884/94, 127. Sao Paulo: Saraiva, 1995, “Note that the aforementioned
corporate transactions [merger, consolidation, establishment of parent company
or corporate grouping] must be submitted to CADE whenever they can result
in limitation or harm to competition, notwithstanding they do not meet the
characteristics set forth in Art. 54, paragraph three”.

8

To illustrate, Commissioner Roberto Pfeiffer cited the economic cooperation
cases, which, as referred by Calixto Salomao Filho when considering antitrust
purposes: “may be characterized by uniformity of a certain conduct or by joint
implementation of certain activities without the intervention in the autonomy
of each of the companies” See vote of Commissioner Roberto Pfeiffer in CADE,
NRG International Inc. and Itiquira Energética S/A, Reporting Commissioner
Thompson Andrade (Merger Filing 08012.003726/2001-66) (Nov. 8, 2002).

There were rare occasions in which a merger filing was submitted exclusively
due to the criteria of Art. 54, opening paragraph. CADE acknowledged such
fact without examining the objective thresholds established in paragraph three.
In that sense, see CADE, Psinet do Brasil Ltda. and Site Internet Ltda. Reporting
Commissioner Jodo Bosco Leopoldino da Fonseca (Merger 08012.009661/99-69)
(Feb. 26, 2001). Under such case, there was a possibility of the company “reaching
the minimum legal gross revenue or the relevant market share (above 20%) by
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As such, two types of criteria established under Law 8,884/94 would
apply to determine the mandatory notification, namely: (i) subjective
criteria (Art. 54, opening paragraph); and (ii) objective criteria (Art. 54,
paragraph three). Based on this perspective, because of the problems
inherent to having subjective criteria, the modification of said law seemed
to be urgently required.

At the same time, doctrine would bring different approaches for the
two criteria. On the one hand, acts of business cooperation were being
addressed under Art. 54, opening paragraph (subjective), whereas the
economic concentration transactions would be those shown in Art. 54,
paragraph three (objective). Such doctrine distinction is developed with
the application of two concepts. In the cases of economic concentration,
the concept of dominant influence is applied: the traditional approach
considers dominant influence as the ability to determine all core aspects
of the business planning of an economic agent in a decisive and lasting
manner, in other words, decisions on research and development,
investments, production and sales (CaLixTO SALOMAO FIiLHO, 282-283.
2007). Consequently, structural and lasting changes among the economic
agents involved in the transaction are indispensable to provide a glimpse
of an economic concentration. As a result of the concentration, the agents
would start developing all their activities under the structure of a single
economic agent with only one main decision-making body."

The opposite would take place in relation to the concept of business
cooperation (act), since, in this case, the individuality of the economic
agents would subsist, limited only to certain market behaviors (CaLIxTO
SarLoMAo FILHO, 293-294,2007). This understanding proved to be outdated,
since, among other circumstances, it would be possible to find cases where
an economic concentration would be structured in a contractual fashion in
relation to the dominant influence."

In practice, in light of the laws effective at the time, any acts meeting
the objective criteria (sales revenue or market share), regardless of being

the end of the fiscal year”. Opinion of Commissioner Jodo Bosco Leopoldino da
Fonseca.

1 CaLixto SaromAo FiLHO. Direito concorrencial - as estruturas. 293-294.
Malheiros. Sdo Paulo, 2007.

2 Carixto SALoMAo FiLHO. Direito concorrencial - as estruturas, supra note 11, at
288
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merger filings or business cooperation, were subject to CADE approval.
The acts that did not meet the objective criteria but raised doubts about
meeting the subjective criteria, would not be filed for lack of legal certainty
or, if filed, were not acknowledged, except in rare cases."

A.  Supply and Distribution Agreements

It is known that the term associative agreement was not used in Law 8,884/94
to address merger filings. In fact, based on a systematic interpretation, it is
possible toinfer thatsometypes of contracts, considering their specifications,
would be classified as business cooperation and may therefore be subject
to notification as merger filings. For instance, from this point-of-view,
supply and distribution agreements could be classified separately under the
opening paragraph or under paragraph three of Art. 54.

Supply and distribution agreements result in a vertical relationship'*
between the parties, thus becoming types of vertical agreements. The
existence of vertical restraints is inherent to the nature of such agreements.
They are indicated by exclusivity clauses, restrictions on resale prices,
minimum volume contracting, territory division, etc.

These agreements specifically have a technical distinction adopted in
jurists’ opinion. In relation to the supply contract, there is an understanding
whereby the supplier is bound, based on a fixed or adjustable price, to
deliver the products to the buyer and/or render services periodically.
Such a contract may be entered into for a determined or undetermined
term, though it is usually a long-term arrangement. The supplier may be
bound by mere periodic delivery of things against payment of a price," or
act as a fundamental element in the client’s production chain and in the
development of its business. Thus, there are cases where the relationship

B The antitrust review encompasses the assessment of admissibility and merits.

Cases that did not meet the objective thresholds were not acknowledged, usually
without reviewing the meeting of the subjective criteria. In rare occasions there
was the acknowledgment of cases exclusively due to the subjective criteria. See
supra note 11.

A vertical relationship is verified when companies operate at different levels of
the production chain, although there is no effective business relationship among
them.

RuUBENs REQUIAO. Aspectos modernos de direito comercial (estudos e pareceres),
129, in PaurA A ForagIont. Sdo Paulo: RT, 2007, p. 25.
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between the supplier and the customer may be deemed a lasting commercial
partnership (Bittar, 2008, p. 40).

In turn, as far as the distribution agreement is concerned, there is
a legal instrument making the manufacturer’s production flow possible
and the reach of its products is broader than if the manufacturer tried to
approach end consumers directly. There are narrower relationships between
the manufacturer, which is responsible for selling the products at agreed
terms, and the distributor, which is responsible for reselling the product at
its own risk, also based on conditions agreed upon with the manufacturer
(Bittar, 2008, p. 78).

It is therefore clear that both agreements establish a vertical
integration. This justifies the understanding on the (potential) restrictive
nature covered by the vertical agreement.'® For competition purposes,
however, the technical difference between these agreements and the
legal instrument that formalizes/carries the vertical relationship is of
little importance. The reason for this relies on the peculiarities of each
contract, which will determine the greater or smaller impact caused on the
competition in the markets they will affect.

B.  Precedents: Supply Agreements

As explained by Commissioner Roberto Pfeiffer, the economic agents are
those who will preliminarily review the classification of a possible supply/
distribution agreement under the assumptions set forth in Art. 54. Based on
said assumption, the review of CADE’s precedents in light of Law 8,884/94
is of vital importance.

6 According to PAuLA A. FORGIONI (supra note 15, at 23), “vertical agreements are

those executed among economic agents that are located along the production
or distribution chain, that is, an imaginary line that goes from the production
of raw materials up to the final distribution of the product or service”. Under
such perspective, vertical agreements assume a variety of types, which may be
grouped according to the similarity of their economic function, namely, enabling
production flow (distribution agreements) or the provision of goods or services
(supply agreements). The difference between distribution and supply agreements
lies in the emphasis of the obligations established and the characteristics of the
products sold PauLa A. FORGIONI (supra note 15, at 24). Technically speaking,
Forgioni noted that the distribution agreements refer to a category to which
commercial concession (or distribution agreement stricto sensu), franchising,
commercial representation, market allocation, etc., belong.
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First, it is worth mentioning the opinion of former Commissioner
Paulo Furquim in Merger filing No. 08012.011058/2005-74 (Camargo
Correa/Holcim case). The case referred to a supply agreement that,
according to the case handler, did not fall under the classification
established by Law 8,884/94 in Art. 54, paragraph three, as it did not result
in economic concentration, transfer of assets or change in the corporate
control of companies or relevant assets from a competition standpoint. The
case neither fell under the description of the opening paragraph of Article
54. According to the vote, “there is nothing in the supply agreement subject
matter of this proceeding that qualifies it as potentially anticompetitive,
regardless of the assessment on its merits, for which reason it is not possible
to recognize that a filing was required.”

Furquim then explained that certain supply agreements may fall
under mandatory merger filing, if, for example, (i) the agreement provides
for “substantial changes in the control of assets that are relevant to
competition, as well as in the incentives for their use”; or (ii) “the agreement
contains vertical restraints that are relevant to competition (such as, for
example, the transfer of the right of use of relevant assets or exclusivity
clauses that restrict the right of use of such assets”

The vote was not followed by CADE’s commissioners at the plenary
session and the dissenting vote of Commissioner Ricardo Cueva prevailed.
According to the Commissioner, the subsumption assessment is “necessarily
a casuistic” opinion since it is impossible to establish a typology including all
acts that may not, a priori, limit or restrain competition or lead to relevant
market control”'” Cueva mentioned a number of acknowledged cases,
including the imposition of restrictions, stating that the harmfulness of a
supply agreement can only be determined after an analysis of its contents.

At the time, CADE decided on a tight judgement’ to adopt a
conservative position so as not to create a rule that might exclude acts
and agreements of its review; such a rule might not accurately separate
the cases that would not even have the potential to limit competition (no
acknowledgment) from the cases that could theoretically limit competition

17" Review opinion of Commissioner Ricardo Cueva in the Camargo Corréa/Holcim
merger.

Four commissioners followed Commissioner Ricardo Cueva, whilst three
commissioners followed Commissioner Paulo Furquim.
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(acknowledgment),'® whereby the assessment must be preceded by a case-
by-case review. For this purpose, the cases should be filed with CADE.

After that case, CADE’s Chairman Arthur Badin made an important
contribution to the case law in Merger filing No. 08012.000182/2010-71
(Monsanto/Iharabras case). Badin then stressed that he intended “to provide
the market with a clearer sign on the situations in which a notification
with CADE is dispensable, because there are no anticompetitive effects
arising out of the transaction”?* Badin remarked that although most of the
merger filings related to supply agreements had been approved without
restrictions, CADE had seldom assessed and indicated its position on the
classification of such transactions as subject to mandatory filing; in most
cases, CADE only checked for the presence of one of the objective criteria
set forth in paragraph three of Art. 54 to justify the acknowledgment of the
transaction.

In Badin’s vote, it is worth mentioning the appropriate moment for
CADE to overcome the excessive caution in the review of supply agreements,
so as to settle something for so long signaled to the economic agents,
that is, that most of such agreements do not result in any competition-
related concerns. In fact, “in the few cases approved with restrictions, the

restrictions were imposed only because of existing exclusivity clauses in the
agreement””!

Badins opinion prevailed over Reporting Commissioner Ricardo
Ruiz’s opinion.”> According to Badin, the filing with CADE was not
required since supply agreements are not capable of limiting or impairing

! Once again, when referring to the “acknowledgement” or “non-acknowledgement”
of the merger filing, such terms are used as regards the prerequisite of admissibility
that is prior to the judgment on the merits, in other words, whether the merger
falls under the legal provision determining mandatory submission of the merger
for CADE’s review.
2 CADE, Monsanto do Brasil Ltda. and Iharabras S.A. Indiistrias Quimicas.Reporting
Commissioner Arthur Badin (Merger 08012.000182/2010-71) (March 23, 2010)
2L Review vote of the former CADE’s President, Arthur Badin, in CADE, Monsanto
do Brasil Ltda. and Iharabras S.A. Industrias Quimicas, supra note 20.
Commissioner Ricardo Ruiz later adopted the new jurisprudential understanding.
See CADE, Bayer S.A. Reporting Commissioner Ricardo Machado Ruiz. (Merger
08012.007331/2010-23) (August 18, 2010).

22
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free competition and that such agreements do not result in control over
products and services if they:

“(a) do not imply the transfer of rights over competitively relevant assets, (b) do
not contain exclusivity or equivalent clauses of any nature capable of restricting
the right to make decisions relative to the assets (products and services), (c)
are effective for less than five years (including possible extensions), (d) include
the possibility of immediate termination with no burden to the party, (e) do
not represent the negotiation of large volumes of products, greater than the
percentage established in Art. 54, paragraph three of Law 8,884/94”.%

Another important precedent was established with the opinion
of former Commissioner Carlos Ragazzo in Merger filing No. 08012.
005367/2010-72 (Monsanto/Dow case). When dealing with a contract for
supply of glyphosate (Monsanto and Dow Groups), Ragazzo found out
that the contract did not contain any exclusivity clause or the transfer of
assets. During the acknowledgment review, Ragazzo pointed out that until
that time, CADE had reviewed many contracts of the same nature, which
had been filed for merger review only for having fallen under one of the
objective criteria for filing, as set forth in paragraph three of Art. 54.

Ragazzo referred to the recent change in CADE’s position regarding
the need for review/acknowledgment by an antitrust authority of mergers
related to supply agreements (Art. 54, opening paragraph).* After listing
certain examples of cases acknowledged and not acknowledged, Ragazzo
mentioned the specifications identified in the abovementioned Badin’s
vote and stated his understanding that the “supply agreements involving
no transfer of assets of any kind nor exclusivity clauses**do not provide for
the production of anticompetitive effects, as a rule, and, therefore, no filing
with CADE is required under the terms of the opening paragraph of Art.
54 of Law 8,884/94”. It is noteworthy that Ragazzo disagreed to the time-
period criterion (5-year limit) and the requirement for possible immediate
termination of the agreement. He justified that the remaining specifications

2 Review opinion of former CADE Chairman, Arthur Badin, in the Monsanto/

Tharabras case, supra note 20.
2 CADE, Monsanto do Brasil Ltda. and Dow Agrosciences Industrial Ltda. Reporting
Commissioner Carlos Ragazzo (Merger 08012.005367/2010-72) (June, 30, 2010).

»  Or other provisions with equivalent effects.
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sufficed to consider the agreement as not being subject to notification to
CADE (for being a mere business contract).

It is also worth mentioning the opinion of former Commissioner
Olavo Chinagliain Merger filing No.08012.006493/2010-44 (Syngenta/Dow
case). The opinion referred to a non-exclusive supply agreement between
Syngenta Supply AG and Dow Agrosciences Industrial Ltda. At the time,
Chinaglia reviewed the contract terms to determine whether it referred
solely to a business relationship, without an exclusivity or non-compete
clause, and with no exchange of information other than the information
required to comply with the terms of the agreement. Also, the companies
should be kept independent, in other words, operating in a competitive
environment. Considering the peculiar nature of the supply of technology
and industrial patent license, Commissioner Chinaglia pointed out that
only in very specific cases (non-competition and/or exclusivity clauses),
these types of agreement result in some sort of competition concern.

The Commissioner concluded that the case should not be
acknowledged since the agreement did not include any clauses that could
lead to anticompetitive effects under the opening paragraph of Art. 54.
It is noteworthy that Chinaglia expressly avoided the application of the
“relative presumption” covered by paragraph three, since it was not a case
of economic concentration materialized by the transfer of equity shares
of companies, operational assets, joint ventures or any other kind of
partnership grouping.*

Regarding the contract term, Chinaglia followed the understanding
of Commissioner Ragazzo that time should not be regarded as a
requirement for the transaction not to be acknowledged. In his words, the
remaining characteristics of the contract (“absence of transfer of rights over
competitively relevant assets as well as absence of exclusivity or equivalent
clauses of any nature”) sufficed for it not to be necessary to submit the
merger for CADE’s review.?’

% Vote of Commissioner Olavo Chinaglia in CADE, Syngenta Supply AG and Dow
Agrosciences Industrial Ltda. Reporting Commissioner Olavo Chinaglia. (Merger
08012.006493/2010-44) (Oct. 22, 2010).

In a previous circumstance, the same Commissioner had already manifested on
the incompatibility of certain supply agreements and the concept of economic
concentration. See CADE, Monsanto do Brasil Ltda. and Nufarm Industria
Quimica e Farmacéutica S.A. Reporting Commissioner Olavo Chinaglia. (Merger

27
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Chinaglia added that if the supply agreement operated in such way
as to implement anticompetitive strategies, nothing in the opinion in the
Syngenta/Dow case could be invoked as a defense argument in any possible
administrative proceeding to repress theabuse of economic power. Chinaglia
also concluded that “the existence of an anticompetitive potential does not
necessarily imply that such instruments may not be inappropriately used —
as in the assumptions of a ‘de facto’ exclusivity requirement - and that, as a
result, the anticompetitive effects are verified and corrected accordingly”*®

C.  Precedents: Distribution Agreements

In what concerns distribution agreements under Law 8,884/94, whenever
such agreements include exclusivity clauses,”” they receive the same
treatment given to supply agreements of this nature (in some of the

08012.010018/2008-58) (Jan. 13,2009). CADE, unanimously, did not acknowledge

the transaction, under the vote of Reporting Commissioner Olavo Chinaglia.
% Vote of Commissioner Olavo Chinaglia in CADE, Syngenta Supply AG and Dow
Agrosciences Industrial Ltda, supra note 26.
In that sense, the following Merger Filings: CADE, Bunge Alimentos S.A. and
Corn Products Brasil - Ingredientes Industriais Ltda. Reporting Commissioner
(Merger 08012.012506/2007-19) (July 28, 2008); CADE, Abbott Laboratorio
do Brasil Ltda and Merck S.A. Reporting Commissioner Ricardo Villas Boas
Cueva. (Merger 08012.011192/2007-37) (June 02, 2008); CADE, Basf S/A and
Monsanto do Brasil Ltda., Reporting Commissioner Fernando de Magalhaes
Furlan. (08012.006832/2008-78) (Sept. 17, 2008); CADE, Syngenta Protegio de
Cultivos Ltda. and Monsanto do Brasil Ltda. Reporting Commissioner Olavo
Chinaglia. (08012.007238/2008-02) (Oct. 02, 2008); CADE, Bayer S.A. and
Monsanto do Brasil Ltda. Reporting Commissioner Paulo Furquim de Azevedo.
(08012.006693/2008-82) (Sept. 17, 2008); CADE, Bunge Alimentos S.A. and
Corn Products Brasil - Ingredientes Industriais Ltda. Reporting Commissioner
Olavo Chinaglia. (08012.001951/2008-34) (Nov. 04, 2008); CADE, Polibor Ltda.,
Targa Ltda., Industria Frontinense de Ldtex S.A. and Cremer S/A. Reporting
Commissioner Vinicius Marques de Carvalho. (Merger 08012.008755/2009-71)
(July 21, 2010); CADE, Zodiac Produtos Farmacéuticos S/A and Merck Sharp &
Dohme Farmacéutica Ltda. Reporting Commissioner César Costa Alves de Mattos
(Merger 08012.000168/2009-34) (May 05, 2009); CADE, CHR Hansen Indiistria e
Comércio Ltda. and Laboratérios Pfizer Ltda. Reporting Commissioner Fernando
de Magalhédes Furlan. (Merger 08012.003773/2009-67) (Sept. 21, 2010); CADE,
Killing S.A Tintas and Adesivos and Henkel Ltda, Reporting Commissioner
Olavo Chinaglia. (Merger 08012.009815/2009-73) (March, 03, 2010); and CADE,
Cremer S.A., Embramed Industria e Comércio de Produtos Hospitalares Ltda.,
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cases, CADE recognized that the distribution agreement “may produce
effects similar to those of a merger”).*® Even in relation to non-exclusive
distribution, but in which the distribution agreement had been entered
into between competitors, an effect similar to a merger was recognized.’’
In other cases, in line with former decisions involving supply agreements,
the transactions were acknowledged just for meeting one of the objective
criteria for submission.

Therefore, in cases in which the issue of acknowlegment exceeded
the mere verification on whether the objective criteria have been met, the
specifications of the agreement were taken into account to determine the
requirement or waiver of a submission to CADE.

D.  Understanding the Precedents

After consolidating the initial understanding that the supply/distribution
agreements should be submitted to review whenever the objective criteria
(sales revenues or market share thresholds) are met, CADE gradually
began adopting a stricter standard to distinguish agreements that had no
competition implications (in other words, business activities in which the
parties remain independent in relation to the control of their respective
competitively relevant assets), thus assuming the position of not requiring
that a notification should be filed in those cases.*

Paraisoplex Ind. e Com. Ltda. and KTorres Beneficiamento de Pldsticos Ltda.
Reporting Commissioner (08700.010984/2010-90)

CADE, Henkel Ltda. Reporting Commissioner Olavo Chinaglia. (Merger
08012.009815/2009-73) (March 03, 2010); and CADE, Syngenta Prote¢do de
Cultivos Ltda & Monsantot do Brasil Ltda.. Reporting Commissioner Olavo
Chinaglia.(Merger 08012.007238/2008-02) (Oct. 02, 2008)

Vote of Commissioner Olavo Chinaglia in Syngenta Protecdo de Cultivos Ltda &
Monsantot do Brasil, supra note 30.

30
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2 The (a) supply agreements that meet the definition of merger included (i) the

estimates substantial changes in the control of relevant assets for competition, as
well as in the incentives for their use; (ii) relevant vertical restraints to competition
(e.g. transfer of right to use relevant assets or exclusivity provision restricting the
decision right on the use of these assets); and (iii) transfer of rights on production
for a long term, so as to imply partial control over the assets. Quite to the contrary,
(b) the supply agreements that did not require submission were generally those
that (i) did not involve transfer of rights in competitively relevant assets; (ii) did
not establish exclusivity provision or equivalents of any kind that were able of
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Following this course of evolution, CADE focused its attention
on concerns relating to the following peculiarities behind the supply/
distribution agreements:*® (i) no transfer of rights over competitively
relevant assets; (ii) no exclusivity or equivalent clauses of any nature; and
(iii) sale volumes that do not exceed the percentage established in Art. 54,
paragraph three of Law 8,884/94.

The exclusivity clauses then became of greater importance.
According to Badin, “in the few cases in which mergers were approved
with restrictions, the restriction was imposed only because of an existing
exclusivity clause in the contract”* Despite the fact that there are other types
of vertical restrictions that may be used in supply/distribution agreements
(for example, territory division, restrictions on resale prices, matched sales,
etc.), the former decisions analysis revealed that the exclusivity agreements
represented risks of greater impact on the competition.

In this discussion, a parallel subject worthy of more attention concerns
the repressive control when dealing with supply/distribution agreements.
In other words, it is possible that the vertical restraints included in these
agreements make them more susceptible to typifying violations against
competition.

E.  Exclusivity Agreements: Type of Vertical Restraint and Risks of
Classifying as Anticompetitive Conduct

First of all, it is important to define exclusivity agreements. In a broad
sense, they are agreements whereby “the buyers of certain products or

preventing the decision right on the assets (goods or services); (iii) were effective
for less than five years (considering possible extensions); (vi) contemplated the
possibility of immediate termination without charge to the requesting party; and
(v) did not represent a negotiation exceeding twenty percent (20%) in terms of
volume. As noted, the Commissioner Carlos Ragazzo was against the time issue
and to the possibility of immediate termination of the agreement, justifying that the
other characteristics would suffice to dismiss the notification of supply agreements.
The concerns were initiated under the vote of Commissioner Paulo Furquim
(Camargo Corréa/Holcim case, supra note 17) and were definitely introduced
by the review vote of the former CADE’s President, Arthur Badin (Monsanto/
Tharabras case, supra note 20), having been re-evaluated under the vote of
Commissioner Carlos Ragazzo (Monsanto/Dow case, supra note) 24.

Review vote of the former CADE’s Chairman President, Arthur Badin, in
Monsanto/Iharabras case, supra note 20.

33
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services commit themselves to purchase such products or services on an
exclusive basis from a certain seller (or vice-versa), thus being prohibited
from selling said items to rival suppliers” (CADE Resolution 20/99). It is a
type of vertical restraint imposed by the producers/suppliers of products
or services in a certain market (of origin) on vertically related markets -
upstream or downstream - along the production chain (target market). It
may also be imposed on the supplier by the distributor.

Exclusivity agreements may have a double effect; in other words, they
may result in benefits and losses to the market. The benefits or economic
efficiencies usually associated with vertical restraints are: (i) reduction of
cost distribution, rendering scale economies viable; (ii) facilitating the
entry of new economic agents into the distribution market, thanks to the
provision of return on an investment made; (iii) restriction to act as free
riders; (iv) no concentration of distributors so as not to allow those that are
more aggressive ending up by incorporating others, thus causing an undue
degree of concentration in the market; and (v) permission to preserve the
product image.

Offsetting the economic efficiencies that may result from vertical
restrictions, the potential anticompetitive effects, particularly with regard
to exclusivity agreements would be associated: (i) with the implementation
of collusive conducts, usually leading to the creation of cartels in the
market of origin when used as an instrument for division of market for
replacement products (collusion); or (ii) with the increased unilateral
market power of the company that imposes exclusivity by blocking and/
or increasing barriers to the entry into the distribution segment (or supply
of inputs). This may result directly from contract clauses, or indirectly by
increasing the rivals’ costs (exclusion).

As such, the exclusivity agreement and other vertical restraints
should be reviewed according to the rule of reason, which establishes that it
is necessary to weigh the potential anticompetitive effects of the agreement
on a case by case basis, considering possible economic efficiencies in the
relevant markets of products or services of the involved parties so that, in
the end, it is possible to make a decision on the admissibility thereof from
the competition standpoint.

As has been pointed out, exclusivity clauses may be reviewed for
antitrust purposes: (i) from the perspective of preventive action — when one
or more companies enter into an agreement that implies economic power
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voluntarily file for the review; (ii) from the perspective of repressive action
- when a contract, or even an existing practice among the companies is
brought to CADE’s knowledge by a third party as a complaint, or when
CADE itself starts the proceeding because of the potential unlawfulness of
the conduct.®

Asan example of a case reviewed within the scope of structure control,
it is worth mentioning Merger filing No. 08012.008755/2009-71 (Cremer/
Targa and Polibor case). After a thorough assessment of the upstream and
downstream markets, Commissioner Vinicius de Carvalho referred to
several factors in his opinion that would mitigate possible damaging effects
to the competition environment, despite the use of an exclusivity clause.

With regard to the repressive analysis, despite the fact that both
Law 8,884/94 and Law 12,529/11 do not include an exhaustive list of what
constitutes a violation to competition (Art. 21 of Law 8,884/94 and Art.
36, paragraph three of Law 12,529/11), Art. 20 and Art. 36, respectively
set forth assumptions to define a violation. According to Art. 20 and Art.
36, regardless of the agent’s fault, the violation would be configured in
any act intended for or capable of producing (even if not reaching) the
following effects: “(i) limit, distort or otherwise restrain free competition
or free initiative; (ii) control a relevant market of products or services; (iii)
increase profits arbitrarily; or (iv) abusively exercise a dominant position”.*
After checking the assumptions shown in Art. 20/Art. 36, including a
market share greater than twenty percent (20%), the economic violation
would be configured.

The conclusion is that the exclusivity clauses imposed by an agent
holding economic power in a certain market (as a rule, market share greater
than twenty percent (20%) means that the agent has market power) could
lead to the exclusion of competitors (either because of access limitation or
impediment or the difficulties created for the operation, or still as a result
of a discrimination among competitors).”’

% In any case, CADE promotes public interest by protecting free competition and

restraining abuses of economic power (and not the private interests).

% The dominant position is presumed when the company or group of companies

controls twenty percent (20%) of the relevant market; however, CADE may
modify such percentage for specific sectors of the economy.
7 For examples of cases of unlawful exclusivity agreements, see CADE, Reporting

Commissioner Fernando de Magalhdes Furlan. (AP 08012.008678/2007-98)
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Associative Agreements under Law 12,529/11

Before analyzing associative agreements per se, it is necessary to put Law

12,529/11 into context regarding structural control. As has been previously

mentioned, the new law introduced the premerger review system for

reportable acts, resulting in a real change of culture in the Brazilian antitrust

system.

The new law established objective criteria for filing for merger review

(Art. 88%) and defined the transactions that may be classified as mergers
(Art. 90%). Theoretically, the new system would be a positive advancement,

38

39

(Sept. 14, 2007); CADE, Condomino Shopping Center Iguatemi ¢ Shopping
Center Reunidos do Brasil Ltda. Reporting Commissioner Luis Fernando
Rigato Vasconcellos (AP 08012.009991/1998-82) (May 19, 2004); CADE,
Globo Comunicagoes e Globosat Programadora Ltda. Reporting Commissioner
Paulo Furquim de Azevedo (AP 08012.003048/2001-31) (Nov. 13, 2006);
CADE, Cervejaria Kaiser do Brasil S.A. the Superintendence-General (AP
08012.003805/2004-10) (Dec. 20, 2008); CADE, FESEMPRE v. Banco do Brasil
S.A. Reporting Commissioner Marcos Paulo Verissimo (AP 08700.003070/2010-
14) (April 9, 2013).

ANTITRUST ACT (Law No. 12,529/11), art. 88. The parties involved in the
transaction shall submit the merger filings with CADE if on a cummulative basis:

I - at least one of the groups involved in the transaction has posted annual sales
revenue or total business volume in the country in its latest balance sheets, in
the year before the transction, equivalent to or higher than seven hundred fifty
million reais (BRL750,000,000.00);

I - at least one other group involved in the transaction has posted annual sales
revenue or total business volume in the country in its latest balance sheet, in the
year before the transaction, equivalent to or higher than seventy-five million reais
(BRL75,000,000.00).

Art. 90. For the purposes of Art. 88 of this law, mergers are filed when:
I - two (2) or more previously independent companies are merged;

IT - one (1) or more companies purchase, either directly or indirectly, by means
of a purchase or exchange of shares, units, securities convertible into shares, or
tangible or intangible assets, by a contract or otherwise, the control or parts of one
or other companies;

III - another company or companies is/are merged into one (1) or more companies;
or

IV - two (2) or more companies enter into an associative agreement, establish a
consortium or joint venture.
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facilitating the identification of mergers subject to mandatory filing with
CADE.

In this context, a new concern in the Antitrust Law refers to
the possible premature closing of the transaction (gun jumping). Acts
defined as gun jumping are any acts aimed at the implementation of the
transaction before CADE’s review. It is a premature integration of the
parties’ businesses changing the competition conditions among them. This
constitutes a serious violation capable of rendering the transaction null
and void, with the imposition of a pecuniary fine* without limiting the
filing of administrative proceedings. In short, the parties exceed their limits
and end up by frustrating the competitive conditions among them, either
because they do not protect and keep their businesses separately or because
of the influence of one party over the other or the exchange of competitively
sensitive information.*!

Based on the foregoing, unlike the previous law, Law 12,529/11
expressly refers to associative agreements as the legal term to define it as
a merger filing. However, despite the linguistic innovation, there are no
clear and effective limits outlining the concepts behind the term, thus
making the decision of whether certain agreements should be notified a
very delicate matter, particularly with regard to the a priori analysis and
the consequences of the filing of the transaction after its implementation.

Thus, in order to regulate Art. 90, IV of the Antitrust Law, CADE
conducted a public inquiry concerning the draft of the resolution aimed
at establishing the required criteria for the filing of associative agreements
(Resolution 10*). Nevertheless, as further detailed below, according to
the initial indications, the way CADE has regulated the matter leads us to

% Ranging from BRL 60,000.00 to BRL 60,000,000.00.

4 For correspondent case law, see: CADE, Potiéleo S.A. and UTC Oleo e Gds
S.A. Reporting Commissioner Alessandro Serafin Octaviani Luis (Merger
08700.008292/2013-76) (Feb. 11, 2014); CADE, Aurizénia Petréleo S.A. and
UTC Oleo e Gds S.A. Reporting Commissioner Ana de Oliveira Frazdo (Merger
08700.008289/2013-52) (Feb. 11, 2014); CADE, Fiat S.p.A. and Chrysler
Group LLC. Reporting Commissioner Maércio de Oliveira Janior (Merger
08700.002285/2014-41) (May 20, 2014); and CADE, Petréleo Brasileiro S.A. and
Total E&P do Brasil Ltda., Reporting Commissioner Alessandro Octaviani Luis
(Merger 08700.007899/2013-39) (April 09, 2014).

2 Effective as from January 5, 2015.
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believe that doubts are still to be expected. The suggested measures and
proposals show the path to improve the regulation of associative agreement,
making it at least more functional.

A.  CADE Precedents under Law 12,529/11

Until the introduction of Resolution 10, the most typical cases involving
associative agreements, if they are understood as such, essentially refer to
licensing contracts. The assessment on the precedents will be summarized
and restricted to certain merger filings of Monsanto group.

For the sake of contextualization, the following cases were assessed:
Merger No. 08012.002870/2012-38 (Monsanto/Syngenta case); Merger
filing No. 08012.006706/2012-08 (Monsanto/Nidera Sementes case);
Merger filing No. 08700.003898/2012-34 (Monsanto/Coodetec case); and
Merger filing No. 08700.003937/2012-01 (Monsanto/Don Mario Sementes
case). In short, the discussion was raised due to license agreements with no
exclusivity clause under which Monsanto granted a non-exclusive license
for the production, testing, development and sales of a soybean seed variety
in Brazil (Intacta RR2 PROTM, a technology that allows for the increased
resistance of the seeds to certain agrochemical products and insects).

The centralissue of the discussion relates to the mandatory submission
of the merger to CADE’s approval. Former Commissioner Marcos Paulo
Verissimo, reporting commissioner in the Monsanto/Syngenta case,
understood that the transaction was not subject to mandatory notice.
Commissioner Alessandro Octaviani, reporting commissioner of the
Monsanto/Nidera, Monsanto/Coodetec and Monsanto/Don Mario cases
understood it was a case of acknowledgment and, on the merits, approved
the mergers without any restrictions. It so happens that, at the time,
Commissioner Ana Frazdo and Commissioner Ricardo Ruiz asked to
review the records of the case, claiming it was necessary to find out which
competitors held the patents covered in the cases and to verify the legal
monopoly involved. As a result, after the required diligences, Ana Frazao
was favorable to the non-acknowledgment of the mergers, though she
changed her opinion after Commissioner Eduardo Pontual’s opinion. In the
session held on August 28, 2013, Commissioner Eduardo Pontual Ribeiro
voted for the acknowledgment of the transactions and, on the merits, for
the approval with restrictions regarding contractual clauses that “allowed
Monsanto to control the licensees in commercial and corporate decisions
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unrelated to Monsanto technology seeds” The transactions were finally
acknowledged and approved with restrictions,” based on the majority of
the opinions.

In this context, it is worth mentioning that the transactions involved
were discussed for the first time in December 2012 and the decision was
only reached on August 28, 2013. In other words, the divergences among
commissioners as to the acknowledgment of the license agreement
are obvious. In this respect, Commissioner Frazaos considerations are
noteworthy. According to Frazao, it is necessary to question to what extent
the patent license agreements should be deemed subject to merger filings
and then to assess whether their possible effects should be governed by
the structure control. Frazdo understood that the sheer possibility of
anticompetitive effects would not make such agreements become subject to
review and such effects could give rise to control by means of conducts and
not by structures. Though this rationale seems to bear credibility, Frazao
eventually followed Pontual’s opinion.*

Frazao also explained that the term associative agreement has a broad
meaning that makes it different from commutative agreements in which
the cooperation is an ancillary obligation. Actually, under the associative
agreements, the cooperation is the provision itself, in other words the main
obligation. Consequently, the associative agreements are not different from
other agreements because of an existing cooperation, but rather and mainly
because of the level and type of concentration. According to Frazao, it is only
possible to accept that a patent license agreement should be understood as
an associative agreement if the cooperation is considered in broader terms.
However, as pointed out by Frazdo, that is not the purpose of the Antitrust
Law. The intention of the new Antitrust Law is not to broaden the concept
of associative agreement. If it were so, all long-lasting business contracts
would be construed as associative agreements, inevitably leading to legal

# At the time, Commissioner Vinicius Carvalho, in an opinion covering three

mergers, backed the opinion of Commissioner Eduardo Pontual, as did
Commissioners Alessandro Octaviani and Ana Frazdo.
#  The opinion was changed after Commissioner Frazao learned new facts brought
by Commissioner Pontual regarding the contractual clauses (factual assumption).
She kept the legal assumptions of her opinion, noting that the existence of
anticompetitive effects is not sufficient to determine the obligation to notify an

agreement as the prerequisite of concentration should not be neglected.
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uncertainty. Based on this reasoning, Frazao found it more coherent to
assess patent license agreements without exclusivity clauses from the point
of view of conduct control.

It is also necessary to mention the acknowledgment criteria applied
by Octaviani in his opinions. Octaviani stated that because of the nature
of the agreements (involving technology), there would be a “huge and
practically insurmountable asymmetry of information between developers
and holders of ultra-specialized technologies (...) and the antitrust authority
(...)”. Among the acknowledgment criteria outlined by Octaviani was the
ab extra corporate control, with no ownership interest in the capital of a
company by another”*

To summarize the understanding of Commissioners Verissimo,
Pontual and Frazao, it is clear that all commissioners agree that the
acknowledgment of a patent license agreement with no exclusivity clause
is not necessary. Therefore, this means that a traditional patent license
agreement should not be submitted to CADE if it does not include
exclusivity clauses capable of influencing competitive actions regardless of
the parties, and there is no common undertaking, transfer of assets or any
other agreement, even if implied, that would result in changes of decision
centers or competition restrictions..* In fact, the patent license agreement
without exclusivity clauses would be interpreted as being pro-competitive
if it provides for the sharing of patented technology and makes it possible
to enter into contracts with other competitors.*’

In the case under analysis, Pontual found indications of Monsanto’s
external influence in licensees’ commercial decisions that went beyond the
purpose of the contracts. According to Pontual, there was an intricate system
of incentives that increased the entry barriers, thus increasing Monsanto’s
market gains, which justified the need to file for CADE approval.

4 LupMILA SOMENSI. Conhecimento de Contrato de Licenciamento Sem Cldusula de

Exclusividade e (In)Definicio de Contrato Associativo, 289. Revista do IBRAC. Vol.
24, July 2013.
Op. cit.

46

¥ As noted by the Commissioners, ensuring patent exclusivity may trigger

anticompetitive effects, which, in most cases, will be assessed under behavior
control.
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It is worth mentioning that these cases were reviewed under Law
8,884/94, although they were decided by CADE after Law 12,529/11 was
in force. Such cases nevertheless led to relevant precedents and are being
reported for such reason.

An emblematic case under Law 12,529/11, also of interest to
Monsanto, was 08700.004957/2013-72 (Monsanto/Bayer case). The case
refers to the technology license agreement between Monsanto and Bayer
which, after an analysis by CADE’s General Superintendency (SG), resulted
in the recommendation that the transaction should not be acknowledged.*
However, Commissioner Eduardo Pontual assigned the case to the Court,
having claimed that such technology license transactions may involve
issues that would restrain free competition. Commissioner Alessandro
Octaviani reported on the case, and, after a detailed assessment decided
for the acknowledgment®and, on the merits, approved the transaction
following adjustments to the contract clauses.”

Octaviani sought to describe the “specificities of the contract types
listed in item IV of Article 90 of Law 12,529/11” in a non-exhaustive/
exclusive manner, namely: “(i) the communion of business interests; and
(ii) the exercise of a common undertaking by means of (iii) the coordination
of corporate activities such as the due (iv) sharing of risks of this activity”>!

¥ “Inview of the foregoing, it is understood that licensing of technology use, provided

that they do not bring non-compete agreements, transfer of assets, organization
or corporate links of any kind, or any measure that implies modification of
the decision-making center or competitive constraint, are not of mandatory
notification to CADE under Law No. 12,529/11” On the merits, the technical
opinion observed the absence of change in the competitive structure of the market.
Technical opinion No. 171 issued by the CADE’s General Superintendence.

49 Based on article 90, items I and IV of Law 12,529/11.

% For example, clauses ruling value sharing, increased incentive, mechanisms for

minimum royalty, etc., so as to not allow the exercise of external influence of

Monsanto over Bayer.
1 The Commissioner refers to the analysis made by the Commissioner Ana Frazdo
in previous transactions involving Monsanto. There would be the associative
agreements lato sensu, being the consortia, joint ventures and associative
agreements stricto sensu their species. Under that context, as Frazao pointed: “in
such agreements, the parties keep their economic and financial independence, do
not restructure their management or controlling power and do not necessarily
acquire assets and, if they do so, it occurs merely in an instrumental manner.
Nevertheless, they jointly become owner of a business power or create a new
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According to Octaviani, the foregoing specificities would constitute the
theoretical basis for the antitrust review of the associative agreements.

Finally, there is also Merger filing No. 08700.008736/2012-92,
whose merging parties were Petrobras Distribuidora S.A. (BR) and the
MPEC Consortium (BR/MPEC Consortium case). In short, the merger
referred to the partnership between BR and the MPEC Consortium to
offer environmental and oil by-products risk management services. The
merging parties requested the non-acknowledgment of the transaction,
claiming that the partnership agreement did not generate any structural
relationship (as classical forms of economic concentrations) since the
decision centers of the parties remained unchanged. The parties had only
entered into one agreement, which though did not constitute a partnership
relation operated as the way for the parties jointly providing the services.
CADE’s attorney office (ProCADE) decided at the time that the case was
subject to mandatory notification based on Art. 88 and Art. 90, item IV of
Law 12,529/11. SG accepted this understanding. Among the main reasons
for the acknowledgment, ProCADE highlighted the following:

“1) it is about the establishment of a relationship between companies which,
despite maintaining their legal and economic independence, shall jointly
develop an economic activity. It is also noteworthy that the partnership to be
established will provide Petrobras with the technical and structural complement
(know-how) it requires to exploit this type of economic activity considering the
needs of its customer network that buys oil by-products and 2) the contract calls
for exclusivity between the parties, preventing them from providing services to
third parties that are similar to those covered by the partnership arrangement”.

Also, ProCADE mentioned that this type of association could change
market conditions and, as a result, should be subject to antitrust concerns
since it would theoretically provide for the sharing of information and/

center of management or decision (...) This is because the common thread
of such agreements is precisely the idea of a company or common business
goal under which the efforts of the parties are coordinated” With respect to
associative agreements stricto sensu, it appears that there would be a kind of
“qualified” cooperation between the contractors, which would result in some
form of common organization. According to the understanding of Commissioner
Alessandro Octaviani, this feature would be the common denominator between
the associative agreements strictu sensu and consortia and joint ventures.
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or infrastructure, a fact that might change the behavior of the parties or
interfere in the relationship of the parties with third parties.

B.  Resolution 10 and Initial Suggestions

As has been previously mentioned, given the environment of legal
insecurity, CADE carried out a public inquiry about the draft of a resolution
aimed at regulating associative agreements.”> The antitrust authority
received 24 contributions corroborating a proactive participation of the
society. Contributions received included, for example, those highlighting
the difficulties related to the scope of the concept of associative agreements
(54% of the contributions), as well as those related to the increase in
the number of notifications considering contracts with no competition
impacts (67% of the contributions). It is also noteworthy that 18 criteria
were suggested for the qualification of associative agreements.*

To summarize, the resolution defined associative agreements as
agreements effective for more than two (2) years, either as an initial term
or a full term as a result of a renewal of the initial term, in which there is
(i) horizontal or (ii) vertical cooperation or (iii) sharing of risk that leads to
an interdependence relationship between the parties. The resolution adds
(Art. 2, Paragraph One) that (i), (ii) or (iii) apply where there is:

a. an agreement in which the parties are horizontally related in the
purpose thereof whenever the resulting market share in the relevant market
affected by the agreement is equal to or greater than twenty percent (20%);
or

b. an agreement in which the parties are vertically related in the
purpose thereof, whenever at least one of the parties holds thirty percent
(30%) or more of the relevant market affected by the agreement, and further

32 Public Consultation 03/2014. Contribution period: February 19, 2014 to April 22,
2014.

The main criteria were: (i) undertakings or joint organization / exercise of joint
economic activity / sharing of business interests / integrative element (integration
of willingness or goods); (ii) autonomous economic activity; (iii) structural
changes as a result of the agreement; (iv) agreements which have as target markets
in which the parties are horizontally or vertically related; (v) agreements of
continued provision / long-term exploitation of economic activity; (vi) sharing
of information /good / competitively sensitive rights, among others (source:
presentation of CADE - Chairman Vinicius Carvalho, dated September 2014).

53
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provided that the agreement contemplates either (a) the sharing of profits
and losses between the parties or (b) an exclusive relationship.**

First of all, Resolution 10 includes the term of duration of more than
two (2) years. According to CADE precedents, the term of duration that
was relevant for the antitrust review was five (5) years® or no term at all
since other conditions could suffice to conclude that no filing is required
irrespective of the term of duration.* Therefore, CADE should ideally have
kept consistency with past cases by establishing that the term of duration is
not relevant or a relevant term of duration is of five (5) years.

Another issue raised by the term of duration refers to when filings
must be made. Resolution 10 establishes that if there is a renewal of an
agreement with duration of less than two (2) years, the submission must be
made when the two-year term is reached or exceed. If the agreement is not
being renegotiated, and the parties did not include a provision to regulate
the merger filing, when the two-year period is exceed will they need to
wait until the transaction is cleared to continue the relationship? It seems
to be difficult to reconcile the premerger system with ongoing commercial
relations that have different dynamics when compared to mergers or
corporate transactions.

Secondly, certain technical terms were used but not defined by
Resolution 10, thereby giving grounds to subjectivity. For example, the
exact notion of sharing of risks or interdependence relationship or sharing
of profits and losses remain unclear. Since items (1) and (2) of paragraph
one of Art. 2 list the contracts with a horizontal relationship (item 1)
and vertical relationship (item 2), would sharing of risks be an additional
concept or would it be applicable only to vertical contracts in which there
is (a) profits or losses sharing between the parties or (b) an exclusivity
relationship (interdependence relationship)?

One must nevertheless take into account CADE’s efforts to put in
place a resolution clarifying the concept of associative agreement. Moreover,
when comparing the draft resolution with the final version, CADE has
included the market share threshold adding significant criteria to avoid a

> Such agreements shall only be notified if the revenue thresholds are achieved,

pursuant to Article 88, items I and IT of Law 12,529/11.
Badin’s opinion in the Monsanto/Iharabras case, supra note 20.
Ragazzo’s opinion in the Monsanto/Dow case, supra note 20.
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catch-all rule. However, as has been recognized in CADE’s precedents, most
of the contracts of such nature are not capable of raising antitrust concerns.
In this sense, it is important to take due account to CADE’s precedents
to avoid that the usual day-to-day contracts used by the economic agents,
namely commercial contracts with suppliers/distributors could be subject
to notification depending on how Resolution 10 is interpreted only because
the parties meet the turnover thresholds provided by the law. In cases in
which antitrust concerns would effectively happen, CADE would certainly
be able to investigate these contracts in an administrative proceeding.

As a matter of fact, the assessment of these types of contract would be
better factually and legally supported with the conduct control by verifying
the restrictive measures affecting competition (for example, discount
policy, exclusivity, etc.). Therefore the assessment theoretically indicates
that the new resolution raises questions, particularly when the vertical
relationships are reviewed. This is because every associative agreement
established between non-competitors (meaning without horizontal
relationship) may fall under the definition of vertical agreement, creating a
relationship between agents in different levels of the supply chain.

In this scenario and without any intention to exhaust this matter but
rather to provide examples of certain day-to-day corporate agreements,
it is worth mentioning the following agreements: raw material supply
agreements for the pharmaceutical industry; lease of commercial spaces in
shopping malls or airports or other properties; purchase agreements with
retail suppliers of the food industry, etc.; agreements involving punctual
partnerships for marketing purposes, promotion of a certain product,
among other contracts covering the flow of production items, outsourcing
of a production process, etc.

There is considerable risk that CADE could receive a large number
of notifications as a result of the potential need to notify contracts that
create vertical relationships but are not associative in nature. Although the
requirement of the exclusivity clause has been long established by CADE’s
case law, the sharing of profits or losses is a rather new concept. Does
this concept include agreements that establish a variable compensation
system? One should bear in mind that sharing of risks by creating an
interdependence relationship means more than sharing profits or losses. As
has been established by CADE precedents, the associative nature requires
the exercise of a common undertaking with the coordination of corporate
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activities. If sharing of risks is not seen as a separate prerequisite, and
literally it is not, then chances are that the Resolution is taking a step back
in terms of avoiding unnecessary notification of agreements that clearly
would not have any impacts in the competitive landscape.

Considering this scenario, it would be more conceivable, even if to save
public funds, to concentrate the analysis to be made from the perspective
of the conducts. On the other hand, one should not neglect the risk of
reverse effect, in other words, the very small number of filings involving
these types of contract considering the legal insecurity of those involved.
Without limiting any of the assumed scenarios, there would be no practical
effectiveness for the measure. All this leads to the following conclusion: it
would be more logical and less costly with regard to competition to review
the vertical contracts, as a rule, under the perspective of the conducts.

In fact, there are commercial contracts that should be subject
to antitrust review. As a result, in order to create a filter and provide a
consistent guideline for this matter (it is an indispensable measure in light
of the premerger review system) CADE could look to foreign jurisdictions
and apply parallel review mechanisms.”” From this perspective, the

7 In the US, there is no requirement for prior filing of merger agreements. The

main criterion used to review agreements among competitors is the Antitrust
Guidelines for Collaboration Among Competitors. Available at: http://www.ftc.gov/
sites/default/files/attachments/press-releases/ftc-doj-issue-antitrust-guidelines-
collaborations-among-competitors/ftcdojguidelines.pdf ~ (accessed  February
7, 2015). Under such guideline: “A “competitor collaboration” comprises a set
of one or more agreements, other than merger agreements, between or among
competitors to engage in economic activity, and the economic activity resulting
therefrom. “Competitors” encompasses both actual and potential competitors.
Competitor collaborations involve one or more business activities, such as
research and development (“R&D”), production, marketing, distribution, sales
or purchasing. Information sharing and various trade association activities also
may take place through competitor collaborations” (underlined in the original).
p- 2-3. In the EU, Since the individual notification system for business cooperation
contracts was abolished, only the notification of merger filings remained. The
orientation is more clear and determines that (i) it is not necessary to make a prior
review of contracts of this nature, and (ii) as regards possible contracts entered
into either they will be classified as included in the block exemption or may be
assessed case by case and, if they are not covered by the benefits of Art. 101(3)
they will be considered to be anticompetitive conducts.


http://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-doj-issue-antitrust-guidelines-collaborations-among-competitors/ftcdojguidelines.pdf
http://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-doj-issue-antitrust-guidelines-collaborations-among-competitors/ftcdojguidelines.pdf
http://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-doj-issue-antitrust-guidelines-collaborations-among-competitors/ftcdojguidelines.pdf
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establishment of safe harbors or block exemption by contract category®
would be very helpful.

In this context of suggested measures providing mechanisms to
easily detect and submit (or not to submit) associative agreements to
CADE review, it would be equally interesting for the antitrust authority
to assess the possibility of receiving inquiries on the need to submit. In
other words, the possibility of submitting inquiries and not having the
cases automatically converted into merger filings is suggested so that
society may submit inquiries to CADE on the classification of the contract
in the cases of exemption. In practical terms, such inquiry mechanism
could be available for one (1) year, during which time the economic agents
would proactively contact CADE to request information on the official
understanding of the contract relevance for submission purposes. This
procedure would effectively create an environment to encourage society
to participate and provide for the always-desirable cooperative approach
between the authority and the economic agents. Although CADE has
recently issued Resolution 12 about the proceeding of inquiries,” the
relevance of the associative agreement issue call for more flexible criteria to
submit inquiries about this matter.

Also, in anticipation of possible questions regarding this mechanism,
it is worth mentioning that if the parties were to submit to CADE an inquiry
about a materialized contract and, after analyzing the case, CADE concludes
that the notification is required, there are legal grounds to authorize
the retrospective merger review as it may be understood from Art. 88,
paragraph seven of Law 12,529/11.% In other words, the authority is free to

% Under the Monsanto/Bayer opinion, Commissioner Alessandro Octaviani stated

that “when not expressly provided by law, general hypotheses of exemption under
the merger control review (in the context of the antitrust authorities’ scrutiny) do
not have any discursive legitimacy. It is not allowed to the interpreter to establish
what is not yours; it is not allowed to the regulator to remove the protection that
the law requires it to materialize”. It is worth noting that by suggesting the creation
of safe harbours or block exemptions one does not expect to require CADE to
exempt transactions whose agents are legally obliged to notify. One is simply
suggesting the removal of the existing grey area and interpretation of the concept
of associative agreements in such a way that anything that must be notified is
absolutely clear.

*  As from March 11, 2015.

8 Article 88, Paragraph Seven of Law No. 12,529/11: “CADE is free to require,
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review merger filings as from one (1) year following consummation thereof.
Despite this alternative, what is expected from the suggested channel is to
extensively increase awareness and accumulate expertise, so that society
may be capable of distinguishing contracts that may be classified under
the cases of exemption. This would render the economic agents capable
of distinguishing contractual arrangements that require notification from
those which notification is not mandatory. It is clear that this type of attitude
is, at the end, the consequence of an action towards antitrust compliance,
meeting the objectives of the Brazilian antitrust system for the promotion
and strengthening of the competition defense policy.

After CADE receives several inquiries on this matter, it would even
be possible to draw a regulation based on the negative trend, in other
words, to establish, to the extent required, which types of vertical contracts
would not be subject to mandatory submission. Although it would not be
possible to cover an exhaustive list as the authority could neglect situations
that result in competition concerns and which may be disguised to avoid
filing, at least certain safe harbors could be established, thus reducing legal
uncertainty.

A relatively less costly method would be CADE’s decision to regulate
Resolution 10 through precedents. The problem with this measure is the
period of time required to consolidate former decisions. Additionally, agents
submitting transactions ad cautelam on a very conservative approach may
create bad precedents that all others will have to follow. An unforeseeable
scenario would prevail, contrary to what is desirable.

Also, considering the current situation, Resolution 10 leads to the
conclusion that the review procedure to be adopted would be, as a rule,
the non-fast track proceeding since, for horizontal and vertical relations
the twenty (20%) and the thirty percent (30%) criteria, respectively, for
market share would be exceeded. In fact, it would be possible to adopt the
fast-track proceeding for review when there is no causal connection in the
realm of horizontal relationships as addressed in Art. 8 of CADE Resolution
2 (list of cases eligible for fast-track proceeding). The assumption that the
proceeding is non-fast track corroborates the understanding that Resolution
10 should not aim to review day-to-day contracts with no relevance from

within one (1) year from the respective consummation date, the submission of the
mergers that do not comply with the provisions of this article”
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the competition standpoint. Furthermore, the return of the market share
criterion brings back one of the issues roughly criticized under Law 8,884/94,
although one should recognize that any type of qualification and criteria to
make the associative agreement concept more tangible is welcome.

IV. Brazil: Control of Conducts x Structures

In comparison with other jurisdictions, there are concerns in our system
since business cooperation may be dealt with as mergers subject to structure
control or as a violation subject to the conduct control, as already explained.

According to DuTRrA (336, 2003), the basic distinction between
abusive acts and merger filings is “the implicit unlawfulness of the abusive
act, while the merger has a licit purpose and its effects may be harmful
to free competition — but is not unlawful in nature”. Other differences are
determined with regard to the purpose and certainty that the practice brings
to the agent: the abusive act with the use of economic power is effectively
harmful to free competition, while the merger filing may or may not have
harmful effects to free competition. It is based on the exercise of the right
of free enterprise (DUTRA, 336. 2003).

According to SALoMAO FILHO (2347-348, 2008), a careful systematic
interpretation is required to distinguish the cases in which a certain
economic cooperation will be subject to the scrutiny of the structures from
those cases subject to the rule of unlawfulness. It is necessary to identify
the main purpose of the agreement.® Salomao Filho acknowledges that, in
many cases, it is difficult or virtually impossible to determine what the main
purpose of the agreement is. For this reason, for competition law purposes,
the “effects are then used to replace the intentions” (Calixto Salomao Filho,
349-350.2007)

This understanding allows us to argue that, in cases where the
lawfulness of a supply and distribution agreement is attested in the light
of Art. 36 of the Antitrust Law, there will be no penalty to the companies,

6l CALIXTO SALOMAO FILHO. Direito Concorrencial: As Estruturas, 347-348,

Malheiros, Sao Paulo, 2002. In the context of Law No. 8,884/94, Salomao
Filho noted: “the illicit of article 21 represent cases in which the restriction of
competition is the only purpose of the agreement (...) The two provisions coexist
harmoniously with each other, provided it is understood that the hypotheses of
article 21 refer to agreements whose sole or core purpose (and not secondary
purpose) is such effects”.
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there being consequently no reason to talk about the nonfulfillment of the
duty to file a merger under the structure control since:

“Thus, in most cases, there is no unlawfulness. Also, there is no type of restriction
to competition or any other risk of market control. Translating into positive
terms, this means that many of the collaborations involving the companies,
even those involving parties with great market power will not even be classified
under the cases set forth in the opening paragraph of Art. 54 . In other words
why it is difficult to state, in most cases, that there is the obligation of filing
the agreement for review. The filing is advisable to the extent that it prevents
the negative consequences of a later dissolution order or a coercive rescission.
However, in those cases in which the identification criteria and sanctioning
criteria of the market power are coincidental, it does not seem possible to accept
the existence of an unfulfilled obligation of submission to a preventive control”
(our highlights).

It is therefore clear that any excesses in structural control could

generate negative consequences since they have the potential to inhibit the
formation of efficient units for the market, which could be beneficial to
consumers (pro-competitive effect). Asaresult of the unguided application
of this type of control, it would be possible to observe two consequences in
the structural field:

“(...) either this control must be excessively strict, punishing structures that are
not necessarily harmful to competition and unnecessarily limiting the corporate
free initiative; or else, keeping the same application standards there is a
serious risk of a rather reduced practical usefulness, because the indispensable

complement is missing.”.®*

It would be therefore advisable that the antitrust authority improve

certain aspects of Resolution 10, particularly in making it clear that the
sharing of risks is a necessary prerequisite and the exact meaning of it.
Ideally, in the cases where there are still doubts, the filing should occur
only in order to prevent the configuration of the illicit acts set forth in Art.

36.

62

63

If these contracts are not filed for review with CADE, they will only be

In line with EDUARDO MOLAN GABAN; JULIANA OLIVEIRA DOMINGUES. Direito
Antitruste. 3rd. ed., Saraiva, Sio Paulo, 2012.

CALIXTO SALOMAO FILHO. Direito Concorrencial: As Condutas. Malheiros, Sao
Paulo: 2003.
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subject to future investigation because of the possible configuration of an
anticompetitive conduct.

Conclusion

As precedents evolve, CADE’s understanding on mandatory notification
in cases of associative agreements was being developed. The key elements
of these contracts were outlined in the course of time, allowing the parties
involved to develop a better understanding of the criteria to notify these
type of contracts. However, more specification for full legal security was
still missing. With the correct decision to establish steady guidelines, the
antitrust authority ruled the matter under Resolution 10. As has been
pointed out, despite being a praise-worthy initiative, certain aspects of the
resolution could have been addressed to guarantee the effectiveness of its
application.

As such, attention is drawn to the portion of the resolution covering
vertical cooperation. One believes CADE should establish more effective
metrics for the ordinary business contracts of the economic agents, such as
typical supply, distribution and technology license agreements that do not
result in any anticompetitive concerns. Actions are suggested to increase
efficiency and optimize resources, such as the establishment of block
exemption, safeguards, inquiry channels, etc., which would be welcome
to improve the definition of associative agreements. Since the resolution
became effective, only a very limited number of associative agreements
were reported. This may indicate certain difficulty to understand the scope
of the resolution.

In other words one of the challenges to be faced by CADE will be
to make this resolution reach all the transactions it is supposed to reach
and, in case it is not reaching, how the authority will deal with possible
failures to notify such transactions. With regard to vertical relations, as
seen before, it could be more difficult to distinguish daily and ordinary
commercial transactions because certain concepts may give rise to doubts
in the cold reading of the law. In any event, the economic agents should
understand the new regulatory framework they are now subject to and
request appropriate clarification when they face a situation in which they
do not have full understanding about the rules and how they apply.
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Chapter VI

TECHNOLOGY TRANSFER
AGREEMENTS AS “ASSOCIATIVE
AGREEMENTS” SUBJECT TO MERGER
CONTROL IN BRAZIL

PauLo Ebuarbo LiLLA
ERIKA VIEIRA SANG

I Introduction

Technology transfer agreements may be defined as the licensing of
technology rights where the licensor authorizes the licensee to exploit the
licensed technology rights for the production of goods or services.! Such
agreements are essential for economic growth and technical development,
as they create incentives for innovation and dissemination of goods and
services protected by intellectual property rights (“IPRs”), such as patents,
trademarks and software, or by confidentiality obligations, such as know-
how and trade secrets (i.e. non-patented technology).

! See EuroPEAN ComMmissION (EC) Regulation 772 (2004), Paragraph 4. See also,
EuropreaN UNION, Treaty for the Functioning of the European Union (TFEU), art.
101, Paragraph 3.

2 Intellectual property laws grant exclusive rights to holders of patents, copyright,
design rights, trademarks and other legally protected rights. Under intellectual
property laws, owners of intellectual property are entitled to prevent unauthorized
use of the relevant intellectual property and to exploit it, for example, by licensing



172

OVERVIEW OF COMPETITION LAW IN BRAZIL

Although technology transfer agreements are generally pro-
competitive and efficiency enhancing, certain contractual restrictions
included in these agreements, such as exclusivity, non-compete covenants,
tying arrangements, territorial restrictions, among others, may adversely
impact competition in the relevant markets affected by the agreement.
The likelihood that such pro-competitive and efficiency-enhancing effects
will outweigh any anticompetitive effects due to restrictive provisions
contained in technology transfer agreements usually depends on the level
of market power of the contractual parties and, thus, on the extent to which
those parties face competition from other companies offering substitute
technologies or products.

While the US and EU antitrust authorities have substantial
experience in dealing with technology transfer agreements, having
issued comprehensive guidelines for the assessment of the effects of these
agreements to competition, the Brazilian Antitrust Authority (Conselho
Administrativo de Defesa Econémica — CADE) has assessed only a limited
number of cases regarding this matter. The antitrust analysis of said
licensing agreements may be a posteriori, by means of the investigation
of anticompetitive behavior, or it may be a priori, in the prior control of
structures. It is worth mentioning that most of CADE’s decisions in these
cases derived from agreements notified under the merger control review
procedure.’

The new Brazilian antitrust law (“Law 12,529/11” or “Antitrust
Law”), which came into effect in May 2012, has raised new discussions
on the matter, as it defined the so-called “associative agreements” as a

it to third parties. Technology may be either protected by IPRs (i.e. a patent or
software), or by contractual confidentiality obligations (i.e. know-how and trade
secrets).

Only a few cases involved investigation of licensing abusive conducts, such
as CADE, Koninklijke Philips Eletronics N.V. Reporting Commissioner Paulo
Furquim de Azevedo. (Preliminary Investigation No. 08012.005181/2006-37)
(May 22, 2009), in which CADE investigated Philips’ licensing practices in Brazil
related to CD and DVD technologies. The investigation started after a third party
complaint that the company was allegedly abusing its dominant position by
collecting excessive royalties from certain Brazilian producers of blank optical
discs for the licensing of the corresponding patents. In the end, CADE dismissed
the case on the grounds that Philips’ royalty charges were legitimate and lawful.
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type of reportable transaction under the pre-merger control regime.*
However, until November 2014, CADE had never defined the concept of
“associative agreements’, nor set a guidance on which types of agreements
must be notified, thereby raising significant doubts and risks, as reportable
transactions cannot be effective before CADE approval, under gun
jumping fines ranging from BRL 60,000.00 (roughly USD 18,500.00) to
BRL 60,000,000.00 (roughly USD 18,000,000.00), and all acts performed to
consummate the transaction may be declared void.

In the absence of a clear guidance on the matter, several commercial
agreements between parties that met the turnover thresholds provided for
in the Antitrust Law were notified to CADE, including technology transfer
agreements.

This scenario changed with the approval of CADE Resolution
10/2014, which defines the concept of “associative agreements” and sets
out criteria for the notification thereof. However, uncertainty remains with
regard to technology transfer agreements, as there is no specific guidance
to define in which circumstances this type of agreement should be deemed
“associative” and, thus, subject to mandatory notification.

The purpose of this paper is to assess CADE’s case law on technology
transfer agreements submitted to merger control, and to evaluate in which
circumstances these agreements may be deemed “associative agreements”
subject to merger control in Brazil, including an assessment on the possible
impacts of Resolution 10/2014 on licensing arrangements.

Section 2 focuses on the reasons for antitrust concerns derived from
licensing practices, as well as the international experience related to the
antitrustanalysis of technology transfer agreements. In turn, section 3 brings
an assessment of restrictive practices in technology transfer agreements
in Brazil, including a regulatory overview of the matter, as well as the
Brazilian antitrust practice related with licensing restrictions, including the
assessment of CADE’s case law on the matter. Section 4 critically assesses
the concept of “associative agreements” set out in Resolution 10/2014 and
evaluates how the new regulation may affect licensing agreements. Finally,
section 5 brings the conclusions drawn in this study.

4+ See ANTITRUST ACT (Act. No. 12,529/11), art. 90, IV.
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Il.  Antitrust Control of Technology Transfer Agreements

There is a general understanding among antitrust agencies worldwide
that intellectual property (“IP”) laws and antitrust laws share the common
purpose of promoting innovation and enhancing consumer welfare. IP
laws provide incentives for innovation and its dissemination by establishing
enforceable exclusive rights for the creators of new and useful products and
cutting-edge technology.” The antitrust laws, in turn, promote innovation
and consumer welfare by prohibiting certain commercial practices that
may harm competition, thereby putting pressure on economic agents to
invest in the development of new products and technologies so as to obtain
legitimate competitive advantages in the market.®

It is therefore crucial to preserve the incentives to innovate, which
means that the innovator should not be unreasonably restricted in the
exploitation of valuable IPRs. In this regard, the IP and the antitrust laws
must protect the legitimate exploitation of IPRs, including the capacity of
the innovator to obtain appropriate remuneration by licensing IPRs and
technologies to third parties.

In view of the foregoing, antitrust agencies worldwide share the
common view that technology transfer agreements are generally favorable
to competition, as they usually improve economic efficiency and enable
integration of complementary technologies for the development of new
products and services, as the IPRs usually constitute important input
for innovative activities, thereby spurring innovation and strengthening
market competition. In this regard, the US Guidelines for the Licensing of
Intellectual Property (“US Guidelines”) clarifies that “this integration [of
complementary technologies] can lead to more efficient exploitation of the
intellectual property, benefiting consumers through the reduction of costs and
the introduction of new products”’

5 In the absence of IPRs, imitators could free ride on the efforts of innovators and

investors without incurring in the respective innovation costs. Therefore, rapid
imitation would reduce the commercial value of innovation, thereby chilling the
incentives to invest in the development of new products, services and technology,
which ultimately would harm consumers.

See Antitrust Guidelines for the Licensing of Intellectual Property (1995), item 1; and
EuropreAN UNION, The Treaty on the Functioning of the European Union (TFEU),
(Oct. 26,2012) art. 101 Paragraphs 6-7.

US DEPARTAMENT OF JUSTICE & FEDERAL TRADE COMMISSION, Antitrust
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Considering the importance of protecting the integrity of the licensed
IPR and/or proprietary technology, technology transfer agreements
generally contain contractual restrictions imposed by the licensor to limit
the use of these “intellectual assets” by the licensee. In fact, most licensors
would be reluctant to license their IPRs without imposing obligations on
the licensee to ensure the protection of economic value of the licensed
technology. Many of these contractual restrictions, such as exclusivity
provisions and territorial restraints, may be indispensable to induce
licensors to license their technology in the first place and/or to protect the
licensees” investments.®

In this context, Steve Anderman provides an interesting view on this
matter:

“In the course of drafting an IP licensing agreement, the parties must inevitably
place certain contractual obligations upon each other to achieve the object
of their agreement. Many licensees will be reluctant to undertake the risks of
investment in manufacture and sale of new product without the protection of
an exclusive license that limits direct competition from the licensor and other
licensees within the licensed territory. Most licensors will not give an exclusive
license without the quid pro quo of a minimum royalties clause. In addition
most licensors will not license their IP without the reassurance of obligation
undertaken by licensees designed to protect the integrity and value of the IP
once it is licensed.”

Guidelines for the Licensing of Intellectual Property (1995), supra note 6.

8 See US DEPARTAMENT OF JUSTICE & FEDERAL TRADE COMMISSION, Antitrust
Guidelines for the Licensing of Intellectual Property (1995), item 1; and EUROPEAN
Un1ION, The Treaty on the Functioning of the European Union (TFEU), (Oct.
26,2012) art. 101, item 2-3: “Field-of-use, territorial, and other limitations on
intellectual property licenses may serve procompetitive ends by allowing the
licensor to exploit its property as efficiently and effectively as possible. These
various forms of exclusivity can be used to give a licensee an incentive to invest
in the commercialization and distribution of products embodying the licensed
intellectual property and to develop additional applications for the licensed
property. The restrictions may do so, for example, by protecting the licensee against
free-riding on the licensee’s investments by other licensees or by the licensor. They
may also increase the licensor’s incentive to license, for example, by protecting the
licensor from competition in the licensor’s own technology in a market niche that
it prefers to keep to itself. These benefits of licensing restrictions apply to patent,
copyright, and trade secret licenses, and to know-how agreements”

®  STEVEN ANDERMAN. The new EC competition law framework for technology
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However, it is undeniable that certain restrictive provisions may raise
competition concerns depending on the level of market power of the parties
and also on the extent to which these parties face competition constraints
from other companies offering substitute technologies or products.

Based on the US and EU experiences, antitrust issues most commonly
arise in cases involving, among others:

(i) Exclusive license and territorial restraints:

Provisions restricting the licensor’s right to license others and to
make use of the licensed technology. It is unlikely that such provision
would raise antitrust concerns, unless the licensor and the licensee are in
a horizontal relationship (i.e., competitors in the relevant market affected
by the transaction), as the arrangement may result in unlawful market
allocation between competitors.

(ii) Exclusive dealing and non-compete clauses:

Restrictions preventing licensees from licensing, selling, distributing,
using or even developing competing technologies. This type of restriction
could raise antitrust concerns when the licensor holds market power, in
which case licensor could have the ability to foreclose access to, or increase
competitors’ costs of obtaining, important inputs, or facilitate coordination
to raise price or reduce output. However, the restriction may have pro-
competitive effects by ensuring the protection of the integrity and economic
value of the licensed technology, thus stimulating the licensor to transfer its
technology.

(iii) Tying arrangements:

Provision whereby a seller forces the buyer to purchase the “tied”
product that the buyer did not want as a condition to obtain the “tying”
product. In the context of technology transfer agreement, tying occurs
when the licensor makes the licensing of one technology (the tying product)
conditional upon the licensee obtaining a license for another technology or
purchasing a product from the licensor (the tied product). In general, a tying
arrangement could be deemed unlawful only if: (i) the seller or licensor has
market power in the tying product; (ii) it involves two separate products or

transfer and IP licensing, in Joser DRExL (Editor). Research Handbook on
Intellectual Property and Competition Law, 111-112, Cheltenham, UK: Edward
Elgar, 2008.
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technologies; (iii) the arrangement has an adverse effect on competition in
the relevant market for the tied product; and (iv) efficiency justifications for
the arrangement do not outweigh the anticompetitive effects;

(iv) Grantbacks:

Provision imposing the obligation, upon licensees, to license any
improvements or enhancements made by using the licensed technology
to the licensor. The grantback provision is usually pro-competitive, as it
may promote the dissemination of technology by ensuring the licensor
that it will have a continuing right to make use of its own technology. On
the other hand, this type of provision may raise antitrust concerns when it
has the potential to discourage innovation promoted by licensees, which
generally occurs in the event of an exclusive grantback by which only the
licensor has the right to use the improvements;

(v) Cross-licensing and patent pooling:

Cross-licensing and pooling arrangements are agreements of two or
more owners of different items of IP or technology to license one another
or third parties. These arrangements may provide pro-competitive benefits
by integrating complementary technologies, reducing transaction costs,
clearing blocking positions, and avoiding costly infringement litigation.
Anticompetitive effects may arise when: (i) the arrangements include
collective price or output restraints and do not contribute to an efficiency-
enhancing integration of economic activity among the participants; (ii) the
patent pooling is exclusive, and (ii.a) excluded economic agents cannot
compete without access to the technology; and (ii.b) the pool members
collectively hold market power; and (iii) the pooling arrangement
discourages or deters members from engaging in research and development
(e.g. the arrangement contains exclusive grantback provisions).

In order to clarify which licensing practices could be problematic
from the antitrust standpoint, the US antitrust authorities - Department
of Justice and the Federal Trade Commission - jointly issued the Antitrust
Guidelines for the Licensing of Intellectual Property (“the US Guidelines”).
The US Guidelines set forth a flexible approach to the economic assessment
of technology transfer agreements, expressly to the pro-competitive benefits
of licensing. Three basic principles were established: (i) IP is essentially
comparable to any other form of property; (i) IPRs are not presumed to
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create market power; and (iii) IP allows firms to combine complementary
factors of production and is generally pro-competitive.

Likewise, the European Commission (“EC”) issued the EC Technology
Transfer Block Exemption Regulation (“TTBER”) and the accompanying
Guidelines (“EC Guidelines”) in 2004, which are similar to the approach
undertaken by the US Guidelines to assess licensing practices, although
TTBER and the EC Guidelines reflect policy principles designed to protect
the European single market,” which reflect a more strict approach in
dealing with vertical territorial restraints."

Both the US Guidelines and the EC TTBER and EC Guidelines are
similar in the sense that they describe the approach to evaluate licensing
practices, recognize that technology licensing is generally pro-pro-
competitive, distinguish licensing arrangements between competitors and
non-competitors, acknowledge the importance of outweighing efficiencies
against possible anticompetitive effects arising out of licensing restrictions,
and, more importantly, sets out “safe harbors” with exemptions to licenses
when the parties have market share below certain levels in the relevant
markets affected by the arrangement, provided that there are no “hardcore”
restrictions, which are deemed likely to harm competition.'?

1 Competition law in Europe aims at protecting the European single market

and eliminating the trade barriers among the Member States. In this regard,
CommissioN ReguraTioN (EU) 316 (March 21, 2014), on the application of
Article 101(3) of the Treaty on the Functioning of European Union to categories of
technology transfer agreements, at Article 26, provides that “The Union shall adopt
measures with the aim of establishing or ensuring the functioning of the internal
market, in accordance with the relevant provisions of the Treaties. The internal
market shall comprise an area without internal frontiers in which the free movement
of goods, persons, services and capital is ensured in accordance with the provisions of
the Treaties” In this regard, the cornerstones of the single market are often said to
be the “four freedoms” - the free movement of people, goods, services and capital.
These freedoms, which are enshrined in the TFUE, form the basis of the single
market framework.

For a complete assessment of the differences between US and EU antitrust policy
for licensing arrangements, see RICHARD GILBERT. Converging Doctrines? US
and EU Antitrust Policy for the Licensing of Intellectual Property. University
of California, Berkeley, Competition Policy Working Paper. (February, 2004),
available at SSRN: http://ssrn.com/abstract=527762 or http://dx.doi.org/10.2139/
ssrn.527762.

2 In Europe, for example, technology transfer agreements between competitors that


http://ssrn.com/abstract=527762
http://dx.doi.org/10.2139/ssrn.527762.%20
http://dx.doi.org/10.2139/ssrn.527762.%20
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As per the US and EU experience on the matter, antitrust concerns
may either arise from technology transfer agreements between actual or
potential competitors (i.e. horizontal relationship) or between parties active
in different markets within a given technology supply chain (i.e. vertical
relationship), such as when the technology owned by the licensor is input
for the production activities carried out by the licensee.

Restrictive clauses included in horizontal technology transfer
agreements may be harmful to competition especially when the agreement
facilitates market allocation or entails price fixing between the parties.
Vertical agreements, in turn, may contain license restrictions with respect to
one market that could harm competition in another market by foreclosing
access to, or significantly raising the price of, an important input, or by
facilitating coordination to increase price or reduce output.”

The US and EU authorities may deem some of the licensing
restrictions unlawful per se. According to the US Guidelines, for instance,
naked price-fixing, output restraints, and market allocation among
horizontal competitors, as well as certain group boycotts do not require an
in-depth investigation on their anticompetitive effects.

The EC TTBER, in turn, provides a list of hardcore restrictions.
Under these rules, technology transfer agreements could be considered null
and void whenever provisions such as price fixing (including minimum
resale price maintenance), limitation of output, market or customers’
allocation,' among others, are present. However, the EU provides for
stricter rules with respect to vertical restraints, especially those related to

hold joint market share under 20% or between non-competitors whose individual
market share is under 30%, and that do not contain “severely anticompetitive
restraints” do not fall under the scope of Commission ReEguLATION (EU) 316
(March 21, 2014), supra note 10, at Article 101(1). The “safety zone” in the US
determines that the licensor and its licensees (jointly) must not hold a 20% market
share affected by the arrangement. For technology markets in which market data is
unavailable, the exemption is applied in case there are at least four independently
controlled substitutable technologies to the one that is being licensed.

13 See US DEPARTAMENT OF JUSTICE & FEDERAL TRADE COMMISSION, Antitrust
Guidelines for the Licensing of Intellectual Property (1995), supra note 6, at item
3.1

" CommissioN ReguraTiON (EU) 316 (March 21, 2014), on the application of
Article 101(3) of the Treaty on the Functioning of European Union to categories of
technology transfer agreements, supra note 13, at Article 4.1 (c) and 4.2 (b).
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territorial restrictions for sales.”” As already stated, this is consistent with
the European policy designed to protect the European single market.

Aside from these exceptions, both the American and the European
authorities assess the vast majority of technology transfer agreements under
the rule of reason. In this regard, when relying upon the rule of reason,
the authority should firstly verify whether the restraints could produce
anticompetitive effects in a given relevant market and, if so, evaluate whether
there are economic efficiency justifications that could outweigh those
anticompetitive effects. This assessment requires a thorough knowledge of
the market conditions, such as market concentration, barriers to entry and
elasticity of demand and supply.

It should be noted, however, that the assessment of licensing
restrictions is usually carried by the US and EU ex post under repressive
rules, that is, as anticompetitive conducts. In Brazil, however, technology
transfer agreements have been scrutinized under merger control review, i.e.,
as transactions subject to mandatory notification to CADE, as described in
further detail below.

lll. Antitrust Analysis of Licensing Restrictions in Brazil

Much like the US and EU antitrust authorities, the Brazilian authority —
CADE - also recognizes that intellectual property laws and competition
laws share common objectives, as they both promote innovation and
economic development, thereby increasing social welfare.® In this regard,

> By establishing exceptions to the hardcore restrictions, the CommissioN

ReguLraTION (EU) 316 (March 21, 2014), on the application of Article 101(3) of the
Treaty on the Functioning of European Union to categories of technology transfer
agreements recognizes situations in which territorial restrictions are indispensable
6 In CADE, Fiat Automéveis S.A., Ford Motor Company Brasil Ltda., Volkswagen
do Brasil Ltda., Reporting Commissioner Carlos Emmanuel Joppert Ragazzo
(PI 08012.002673/2007-51) (Feb. 25, 2011), Reporting Commissioner Carlos
Ragazzo confirmed this understanding in his opinion, as follows: “However,
industrial property is neither absolute, nor immune from antitrust enforcement.
Much like industrial property rights, competition law is also protected by the
Brazilian Constitution and by federal laws (...) and although it is true that these
two bodies of law are generally complementary to each other, the enforcement
of an industrial property right, at times, may violate competition law and, thus,
such two bodies of law may collide. In this regard, even though the enforcement
of industrial property rights is not anticompetitive in any way, and that in most
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one should firstly take into account that the Brazilian Constitution
protects both IPRs and competition. While the protection of IPRs is a
fundamental right ensured by the Constitution, given their importance to
technical progress and to the economic development, the protection of free
competition and the repression of the abuse of economic power are core
constitutional principles of the Brazilian economic order."”

Thus, CADE usually takes the foregoing assumptions into account
in the antitrust analysis of cases involving the interface between IPRs
and competition, especially technology transfer agreements. It is worth
mentioning that in such cases, antitrust enforcement analysis may be a
posteriori, in the repression of anticompetitive practices, or a priori, in
the prior control of market structures. It is also noteworthy that CADE
assessed the vast majority of technology transfer agreements under merger
control review.

In this regard, it is unquestionable that the current Antitrust Law
has brought significant and beneficial changes to the Brazilian legal system,
including the adoption of clearer rules on pre-merger control, which are
in line with the best international practices. Certain issues nevertheless
remained unclear, such as the concept of “associative agreements” as
reportable transactions under the new pre-merger control regime, which
may impact technology transfer agreements that could be deemed
“associative” in nature, especially in the presence of certain types of
contractual restrictions, such as exclusivity and non-compete provisions.

The following subsection provides the legal and regulatory overview
for the antitrust analysis of restrictive provisions in technology transfer
agreements in Brazil. It first describes the more interventionist approach of
the Brazilian Patentand Trademark Office (Instituto Nacional da Propriedade
Industrial - “INPI”) in the assessment of licensing arrangements, followed

of the times these rights are incapable of granting market power to the respective
holder, they frequently produce anticompetitive effects that effectively imply an
unlawful anticompetitive conduct subject to antitrust enforcement, as shown in
several cases reviewed in different jurisdictions”

17 Refer to to CF 1988 art. 5, XXIII (protecting copyrights) and XXIII (protecting
industrial property rights, like trademarks and patents); CF 1988 art. 170,
IV (protecting free competition); and art. 173, Paragraph 4 (dealing with the
repression of the abuse of economic power.
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by CADE’s approach to the review of technology transfer agreement subject
to mandatory notification.

A.  Regulatory Aspects of Technology Transfer Agreements

In Brazil, intellectual property is divided into two categories: (i) industrial
property, which includes patents, utility models, trademarks, industrial
designs, and geographic indications; and (ii) copyright, which includes
literary, scientific and artistic works such as novels, poems, films, musical
works, drawings, paintings, photographs and sculptures, architectural
designs and also software.'®

The Brazilian industrial property rules are set forth in Law 9,279/96
(“Industrial Property Law”) and INPI, the government agency linked to
the Ministry of Development, is the authority responsible for reviewing
and granting the registration of trademarks, patents, industrial designs and
geographic indications and related matters. INPI is also responsible for
the registration of licensing of industrial property, both for national and
international licenses, as well as of all agreements involving technology and
know-how (and services related thereto), regardless of whether the licensed
property may be registered or not."”

The Industrial Property Law provides for general provisions on
technology transfer agreements, which are further regulated by INPI

8 The protection of copyright (and copyrights license) does not depend on
registration, unlike with other industrial property. The rules applicable to
copyrights are set forth in SOFTWARE AcT (Act. No. 9,609/98) and in COPYRIGHT
Act (Act. No. 9,610/98). Copyrights in Brazil comprise the economic rights of
the author and the author’s moral rights. Such moral rights cannot be licensed,
transferred or waived. As to the author’s economic rights, the protection of
copyright lasts for seventy (70) years as from January 1st of the year following
the author’s death or as from the work’s first publication, in case of anonymous or
pseudonymous works, audiovisual and photography works.

9 There is no definition for the concept of “technology” in Brazilian law. INPI
and some scholars construe the term “technology” as the set of information or
technical knowledge that enables someone to manufacture a product or render a
service according to certain specifications/guidelines. Typically, when INPI uses
the word technology, it is referring to “unpatented technology”, as opposed to
the technology that is covered by a patent (“patented technology”). Moreover, it
is worth noting that copyright license agreements are not subject to registration
with INPI, or with any other governmental body.
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Normative Act 135 of 1997. In this regard, technology transfer agreements
must be registered with INPI as a condition precedent for: (i) remittance of
royalties abroad as payment under the agreement, observing the currency
exchange and tax laws;* (ii) deductibility of royalty fees incurred by the
Brazilian licensee, if any; and (iii) validity of the agreement in relation to
third parties.?!

According to INPI Normative Act 135/97, the following types of
technology transfer agreements must be registered, as explained above:
(i) patent licensing; (ii) trademark licensing; (iii) supply of technology
or know-how; (iv) technical and scientific assistance; and (v) franchise
agreements. It is worth mentioning that because software is protected
in Brazil as copyright, software licensing agreements do not have to be
registered with INPI, unless the relevant agreement entails the transfer of
software source code technology.”

It is worth mentioning that Brazil used to be far more interventionist
in technology transfer agreements than it is today, imposing strict
limitations on restrictive provisions included in such agreements. In the
1970s, the former Industrial Property Law (Law 5,772/1971) provided
INPI with a broad mandate to “adopt measures to accelerate and regulate the
transfer of technology and to establish better conditions for the negotiation of
such agreements and use of patents” (emphasis added).

Based on this mandate, INPI engaged in an extremely interventionist
approach by issuing a set of regulations (the so-called “normative acts”) to

2 The registration certificate issued by INPI must be registered with the Central
Bank of Brazil (BACEN) in order to enable the foreign remittance of royalties and
ensure the deductibility of royalty expenses/fees up to the fixed limits imposed
by the Brazilian tax authorities. National Treasury Ordinance 436/58 sets out
the tax deduction limits, which range from 1% to 5%, depending on the type of
agreement and product involved. In case of agreements between controlling and
controlled companies, such deductibility limits are the same for the remittance of
royalties, according to the INPT’s interpretation of Article 50 of Law 8,383/91.

21 See INDUSTRIAL PROPERTY AcT (Act No. 9.279/1996), at Article 211, and
Normative Act 135/1997, at Section 2. It is worth mentioning that government
endorsement is not a condition for the license to be valid or even effective between
the contracting parties. Nonetheless, the agreement will only become binding
upon third parties after the approval is published in INPT’s Official Gazette.

22 See SOFTWARE AcCT (Act. No. 9,609/98), art. 11.

# See Article 2, Sole Paragraph, of Law 5,722/71.
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limit the parties’ will in the negotiation of technology transfer agreements,
including the prohibition of certain restrictive provisions deemed to be
abusive or anticompetitive. The most significant of these regulations was
Normative Act 15/1975, which authorized INPI to limit the amount of
royalties that could be remitted abroad by the recipient of the technology,
and also defined a list containing mandatory clauses to be included in the
agreements and another one with prohibited restrictive clauses, which were
deemed to be null and void.**

The alleged purpose of such strict approach was to protect national
industry by reducing the reliance on foreign technology and leveling
the playing field in negotiations between foreign licensors and Brazilian
licensees. Therefore, the Brazilian government believed that these policies
could protect the balance of payments, avoid tax evasion, increase the
quality of the technology transferred to Brazilian companies and, thus,
encourage domestic innovation.*

However, such strict approach backfired, as it reduced foreign
investments in key sectors of the economy and prevented Brazilian
companies from obtaining state-of-the-art technology developed in the
most industrialized countries.

Given the negative results of such interventionist policy, by the early
1990s, following the opening and deregulation of the Brazilian economy;,
INPI engaged in a less strict and formalistic approach to the assessment of
technology transfer agreements, which resulted in the issuance of Normative
Act 120/1993. As a result, INPI began registering technology transfer
agreements without interfering in the party’s autonomy to negotiate terms

2 This policy was also adopted in other Latin American countries and influenced

the international debate on the implementation of the International Code of
Conduct for Technology Transfer under the auspices of UNCTAD, which began
in 1976 and ended up in 1985.

For a more complete assessment on this matter, see JuL1ANA L. B VIEGas. Contratos
Tipicos de Propriedade Industrial: Contratos de Cessdo e de Licenciamento
de Marcas e Patentes; Licencas Compulsorias, 66, in MANOEL J. PEREIRA DOS
SANTOS; WILSON PINHEIRO JABUR. Contratos de Propriedade Industrial e Novas
Tecnologias. Sao Paulo: Saraiva, 2007; and, Luciano BeNETTI TimMm. Contrato
internacional de transferéncia de tecnologia no Brasil: intersecdo da propriedade
intelectual com o direito antitruste, 80, in LuciaNno BENETTI TiMM; PEDRO
PARANAGUA. Propriedade Intelectual, Antitruste e Desenvolvimento: caso da
transferéncia de tecnologia e do software. Rio de Janeiro: FGV Direito Rio, 2009.
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and conditions as they see fit, especially with regard to price, conditions of
payments, contractual terms, limitation of use of IPR, among others.

This new policy was later confirmed when the Industrial Property
Law was enacted in 1996, which expressly withdrew INPI's power to
interfere in private negotiations between the parties, thereby resulting in
the progressive entry of new technologies originated from the developed
countries. Immediately thereafter, INPI issued Normative Act 135/1997,
which is currently in force, to regulate the registration of technology
transfer agreements.

Although INPT’s authority s currently limited bylaw to the assessment
of the formal aspects and to the validity of the intellectual property
rights that are involved in the registration of contracts proceedings, INPI
establishes its own interpretation of the applicable laws to interfere in the
party’s autonomy to freely set out the terms and conditions of technology
transfer agreements. Even though INPI is far more flexible than it was in
the past, its approach renders the registration proceeding to be slow and
bureaucratic.

More importantly, during the registration procedures, INPI
frequently raises questions or even objects to the inclusion of restrictive
provisions in technology transfer agreements submitted to its assessment,
without carrying out a comprehensive economic assessment on the actual
or potential effects of such provisions to competition. In this regard, INPI
often imposes percentage limits on the remittance of royalties abroad,
as well as limits confidentiality provisions, among other restrictions that
impair the party’s freedom to contract.” In other words, INPI seems to

26 INPI also imposes additional restrictions on the party’s autonomy to negotiate
licensing of know-how and non-patentable technology. These agreements must
specify their purpose and clearly describe the method to be used for the actual
transfer of technology. INPI generally limits the duration of these agreements to
five (5) years, which term may be extended once for an additional five-year period,
at INPT’s discretion. This strict time limitation derives from the fact that INPI does
not recognize the licensing of know-how and non-patentable technology, but only
the actual supply of technology, which means that once the know-how or non-
patentable technology is “transferred’”, the recipient of the technology will usually
have the right to freely use the transferred technology after the expiration of the
agreement, without further payments to licensor. Technical/scientific services
agreements are subject to the additional following rules: (i) price breakdown, per
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conceive certain restrictive clauses as per se unlawful, without any economic
assessment.

However, INPI currently has powers to enforce the laws dealing with
industrial property, such as trademarks, patents, designs and the respective
licensing agreements. It has neither a mandate nor jurisdiction to assess
the competitive effects of technology transfer agreements. Pursuant to the
Antitrust Law, CADE is the sole antitrust authority with powers to assess
antitrust matters related with licensing and technology transfer agreements,
either in the repression of anticompetitive practices or in the context of
merger control review.

It is worth mentioning that CADE has a more liberal approach in
assessing the economic effects of restrictive clauses included in technology
transfer agreements, in a very similar fashion to the US rule of reason.
Thus, as a rule, Brazilian Antitrust Law prohibitions are violated only if
the arrangements have an appreciable effect on competition that is not
outweighed by any positive outcome. By and large, a restrictive provision
included in a licensing agreement is unlikely (but not impossible) to be
problematic if the parties’ combined market share is below certain levels
(20%). Additionally, in general, only benefits that consumers may also enjoy
are deemed sufficiently important to prevail over occasional competition
restrains.”’

professional skill and hourly rate; and (ii) the parties must estimate the annual fee
of the agreement based on each professional and hourly fees.

With respect to hardcore cartels, however, CADE considers that though the law
does not establish a “per se rule”, it implies that cartels will be strictly scrutinized
by noting that these practices entail more anticompetitive effects than pro-
competitive benefits (if any) and therefore require “a more judicious application”
of the rule of reason. More recently, in the judgement of the SKF case, which
involved the practice of resale price maintenance (“RPM”), one of CADE’s
Tribunal Commissioners concluded that the rule of reason and per se prohibition
are merely extreme points of the same “scale of presumptions’, in which typically
more harmful conduct would fall more closely into the per se prohibition and the
presumption of illegality (such as hardcore cartels and RPM) and other rarely
harmful conducts would be closer to the rule of reason and the presumption
of legality (such as tying arrangements and exclusivity). See opinion issued by
Commissioner Marcos Paulo Verissimo in the Administrative Procedure No.
08012.001271/2001-44, decided by CADE on January 30, 2013.
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The following section further addresses how CADE reviews
technology transfer agreements in merger control procedures.

B.  Antitrust Analysis of Technology Transfer Agreements Submitted to
Merger Control

The new Antitrust Law, enacted on November 30, 2011 and in force since
May 29, 2012, sets forth preventive and repressive mechanisms against
violations to the economic order. The most important modification
brought forth by the new law was the adoption of a pre-merger control
system, thereby incorporating a suspensory obligation prior to closing,
which means that reportable transactions may not be consummated prior
to CADE’s approval.?®

According to the new Antitrust Law, a merger filing is required in
Brazil when the parties meet the turnover thresholds® and the transaction
amounts to a “concentration”. In this regard, “concentration” is usually
defined as a long-lasting structural change in the market, which normally

2 As a result, parties must keep structures and facilities separate and may not

transfer assets, or exercise any type of “influence” over each other. Parties must
also refrain from exchanging commercially sensitive information. Failure to
comply with this standstill obligation exposes the parties to gun-jumping fines
and all acts performed to consummate the transaction may be declared void.

#¥  Pursuant to ANTITRUST ACT (Act. No. 12,529/11), at Article 88, a merger filing
is required when (i) at least one of the “economic groups” involved (seller or buyer)
registered gross revenues in Brazil of BRL 750 million (roughly USD 23 million)
or more; and (ii) at least one of the other groups involved (seller, buyer or target)
registered gross revenues in Brazil of BRL 75 million (roughly USD 230 million)
or more. In this regard, for the antitrust thresholds calculation, an economic
group exists between various entities when such entities are subject to “common
control”. Such “common control” is assumed if and when entities in which any
of the entities that are subject to common control hold, directly or indirectly,
at least a 20% market share. When it comes to investment funds, the following
entities are treated as being part of one single economic group for purposes of
the turnover calculation: (a) companies of the economic group of each investor/
shareholder which directly or indirectly holds at least 50% of the shares of such
investment fund (which takes part in the transaction) via individual interest or
by means of any type of shareholders’ agreement; plus (b) companies controlled
by such investment fund (which takes part in the transaction) if such investment
fund directly or indirectly holds interest of at least 20% of the corporate or voting
capital.
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occurs as a result of classic M&A transactions and joint ventures. Therefore,
the control of structures is mainly related to the structural changes of a
given transaction, and not on the potential anticompetitive effects thereof.

However, the former competition law — Law 8,884/94 —, which
remained in effect until May 28, 2012, did not set forth a clear definition of
“concentration”, but only provided a very broad definition of transactions
subject to merger control in its Article 54, as follows: “Any acts that may
limit or otherwise restrain competition, or that result in the control of relevant
markets for certain products or services, shall be submitted to CADE for
review”. Paragraph Three further clarified that the acts mentioned in the
main section of Article 54 also include any action intended to any type
of economic concentration, whether through merger with or into other
companies, organization of companies to control other companies or any
other form of corporate grouping in which (i) the resulting market share is
equal to or greater than twenty percent (20%); or (ii) any of the parties had
annual gross revenue equivalent to or greater than four hundred million
reais (BRL 400,000,000.00) posted in the latest balance sheets.

Thus, the main section of Article 54 provided a broad concept of
reportable transactions, assuming that any act must be notified if it may
limit or restrain competition in any way, regardless of its contractual form.
As a result, the analysis of whether a transaction must be submitted to
merger control review relied on its effects and not on its object.” Paragraph
Three, in turn, provided a general concept of “concentration” by including
certain examples of reportable transactions, mostly M&A transactions,
which are clear examples of economic concentration, as they usually result
in long-standing change to the market structure.

Because of the broad wording of the main section of Article 54, several
contractual arrangements that did not fit the ordinary M&A transactions
were notified to CADE, such as distribution and supply agreements,
common undertakings, cooperation agreements, licensing and technology
transfer agreements, among others, whenever the parties met at least one
of the thresholds provided in Paragraph Three of the former competition
law (i.e., market share of at least 20% or gross revenue equivalent or greater

¥ See VINICIUS MARQUES DE CARVALHO. “Agreements and Competition
Enforcement: The Choice Between Preventive and Repressive Channels”, in:
BarrY HaUNK (editor). International Antitrust Law & Policy, New York: Fordham
University School of Law, 2014.
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than BRL 400 million). Such broad wording left the parties with the tough
and subjective task of assessing the economic effects of these agreements in
advance, in order to verify whether they could be deemed as “acts that may
limit or otherwise restrain competition” and, thus, subject to mandatory
notification.

Technology transfer agreements represented a great number of
contractual arrangements notified to CADE for merger review. Most of
them were reviewed without thorough discussions on whether they should
be acknowledged or not.*» When assessing the merits of these filings,

' Merger Filings CADE, Monsanto do Brasil Ltda, EMBRAPA. The Superintendence-
General (08012.004808/2000-01) (April, 28, 2000); CADE, Monsanto do Brasil
Ltda. E COODETEC. The Superintendence-General 08012.003711/2000-17)
(Aug. 18,2000); CADE, Monsanto do Brasil Ltda, Fundagdo Mato Grosso e Unisoja
S.A. The Superintendence-General (08012.003997/2003-83) (June 3, 2003);
CADE, Monsanto do Brasil Ltda, Agroeste Brasil S.A. Reporting Commissioner
Ricardo Villas Bbdas Cueva. (08012.008359/2005-11) (Jan. 10, 2006); CADE,
Monsanto do Brasil Ltda., Agromen Sementes Agricolas Ltda. Reporting
Commissioner Luis Fernando Rigato Vasconcellos. (08012.009265/2005-69)
(May 2, 2006); CADE, Monsanto do Brasil Ltda., Dow Agrosciences Industrial
Ltda. The Superintendence-General (08012.000766/2006-61), (Feb. 21, 2006);
CADE, Monsanto do Brasil Ltda., Cooperativa Central de Pesquisa Agricola.
Reporting Commissioner Abraham Benzaquen Sicst. (08012.008656/2006-47)
(Oct., 30,2006); CADE, Monsanto do Brasil Ltda., Syngenta Seeds Ltda. Reporting
Commissioner Luis Fernando Schuartz. (08012.000311/2007-26) (July 18, 2007);
CADE, Monsanto do Brasil Ltda. Reporting Commissioner Luis Fernando
Schuartz. (08012.008725/2007-01) (Dec. 07, 2007); CADE, Monsanto do Brasil
Ltda. Reporting Commissioner Abraham Benzaquem Sicst. (08012.003296/2007-
78) (Jan 15, 2008); CADE, Monsanto do Brasil Ltda. Reporting Commissioner
Abraham Benzaquem Sicsd. (08012.004091/2007-18) (Dec. 14, 2007); CADE,
Monsanto do Brasil Ltda. Reporting Commissioner Luiz Carlos Thadeu Delorme
Prado. (08012.006198/2008-73) (Aug. 31, 2008); CADE, Monsanto do Brasil
Ltda., Syngenta Seeds Ltda. Reporting Commissioner Paulo Furquim de Azevedo.
(08012.006556/2008-48) (Sept. 17, 2008); CADE, Monsanto do Brasil Ltda.,
Melhoramento Agropastoril Ltda. Reporting Commissioner. (08012.001558/2009-
21) (June 05, 2009); CADE, Monsanto do Brasil Ltda.,, Soytech Seeds Pesquisa
em Soja Ltda. Reporting Commissioner Vinicius Marques de Carvalho
(08012.001559/2009-76) (June 5, 2009); CADE, Monsanto do Brasil Ltda.,
Wehrtec-Tecnologia Agricola Ltda. Reporting Commissioner César Costa Alves
de Mattos. (08012.001560/2009-09) (May 22, 2009); CADE, Dow Agroscience
Industrial Ltda., Syngenta Seeds Ltda. Reporting Commissioner Vinicius Marques
de Carvalho. (08012.002976/2009) (Aug. 22, 2009); CADE, Monsanto do Brasil
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CADE usually recognized that licensing agreements are pro-competitive
and efficiency enhancing, as they enable the dissemination of technology
and the entry of new competitors in the market.*

In fact, between 2000 and 2009, all technology transfer agreements
were acknowledged and reviewed on the merits, which means that CADE’s
case law consolidated the understanding that these types of agreements
were subject to mandatory notification when the parties met the thresholds
provided for in the former competition law.*> Moreover, until 2009, all
technology transfer agreements that did not contain exclusivity or non-
compete provisions were approved without restrictions, whereas the
majority of agreements containing these provisions were approved under
the condition that such provisions be removed from the agreement or at
least amended.**

Ltda., BR Genética Ltda. Reporting Commissioner César Costa Alves de Mattos.
(08012.004517/2009-97) (Aug. 03, 2009); and CADE, Monsanto do Brail Ltda.,
Instituto Mato-Grossense do Algoddo. Reporting Commissioner Paulo Furquim de
Azevedo. (08012.006034/2009-27) (Sept. 30, 2009).
2 In CADE, Monsanto do Brasil Ltda. E Syngenta Seeds Ltda. Reporting
Commissioner Luis Fernando Schuartz. (08012.000311/2007-26) (July 18,
2007) Reporting Commissioner Abraham Sicsu recognized in his opinion that
transactions involving licensing of technology generally are not capable of
harming competition, as they enable the licensee to have access to key technology
for productive activities, which would not be possible in the absence of the
contractual arrangement. He concluded by saying that “the full social benefit of the
technology is given by its diffusion”.
For a statistic assessment, see Lucas Barrios. O Contrato Internacional de
Transferéncia de Tecnologia e o Direito da Concorréncia no Brasil: andlise a luz da
recente jurisprudéncia do CADE, 133, in Revista de Direito da Concorréncia, No.
4, November 2014.
For example, see CADE, Monsanto do Brasil Ltda., Syngenta Seeds Ltda. Reporting
Commissioner Luis Fernando Schuartz. (08012.000311/2007-26) (July 18,
2007); and CADE, Monsanto do Brasil Ltda., Brasmax Genética Ltda. Reporting
Commissioner Abraham Benzaquem Sicst. (08012.003296/2007-78) (Jan. 15,
2008). These cases suggest that the main concern involving exclusivity provisions
in licensing agreements is the possible foreclosure of the technology market,
thereby preventing licensor’s competitors from licensing alternative technology to
licensees, which could result in adverse effects to innovation. As a result, licensees
would become dependent of that single technology, as they would not have access
to alternative technology that could become more efficient along time.
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However, this approach changed in 2010, when CADE recognized
that technology transfer agreements that did not include restrictive
provisions, such as exclusivity and non-compete clauses, should not be
deemed “concentrations” subject to merger control review. In the judgment
of a merger filing submitted by Monsanto do Brasil Ltda. (“Monsanto”) and
Thabras S.A., CADE recognized that these contracts are merely a means
for economic agents to perform their daily commercial activities and that,
in principle, do not result in economic concentration because there is no
transfer, sharing or assignment of assets.”

Following this judgment, CADE attempted to create parameters for
the submission of the so-called “associative agreements” when reviewing
several supply agreements submitted to merger control. According to
the authority, the following agreements would not be subject to merger
control: (i) agreements that did not result in the assignment of rights
related to competitively relevant assets; (ii) agreements that did not contain
exclusivity or similar clauses that could limit the independence of asset-
related decision making; and (iii) agreements that did not represent a
volume of business above 20% of a given relevant market; (iv) agreements
effective for less than 5 years; and (v) possibility of immediate termination
by any of the parties without any burden to the party that notifies the other
about its intention to terminate the agreement.*

* CADE, Monsanto do Brasil Ltda., Iharabras S.A Industrias Quimicas. Reporting
Commissioner Ricardo Machado Ruiz. (08012.000182/2010-71) (March 23,
2010).

See CADE, Monsanto do Brasil Ltda., Dow Agrosciences Industrial Ltda., Reporting
Commissioner Carlos Emmanuel Joppert Ragazzo (08012.005367/2010-72)
(June 30, 2010); CADE, Basf S.A. and Syngenta Crop Protection AG, Reporting
Commissioner Fernando de Magalhaes Furlan. (08012.004571/2010-76) (Aug. 31,
2010); CADE, Pan-American S.A. Industrias Quimicas and Bayer S.A. Reporting
Commissioner Ricardo Machado Ruiz. (08012.007331/2010-23) (Sept. 17, 2010);
CADE, Dow Agrosciences Industrial Ltda. and Syngenta Supply AG. Reporting
Commissioner Olavo Zago Chinaglia. (08012.006493/2010-44) (Nov. 22, 2010);
CADE, Monsanto do Brasil Ltda., Syngenta Protegdo de Cultivos Ltda. Reporting
Commissioner Fernando de Magalhdes Furlan. (08012.009227/2010-73) (Nov.
26, 2010); CADE, Monsanto do Brasil Ltda., Tharabras S.A Indistrias Quimicas,
supra note 35. CADE, Monsanto do Brasil Ltda. FTS Sementes S.A. Reporting
Commissioner Olavo Zago Chinaglia. (08012.000344/2010) (March 17, 2010).

36

191



192

OVERVIEW OF COMPETITION LAW IN BRAZIL

Finally, CADE did not acknowledge two merger filings involving
technology transfer agreements on the grounds that they could not be
deemed as “concentration’, as there was no exclusivity or non-compete
provisions. In one of these two cases —a merger filing involving a licensing
agreement notified by Monsanto and FTS Sementes - former CADE
Commissioner Olavo Chinaglia clarified that the agreement was not
subject to mandatory notification, because: (i) it did not contain provisions
which could give rise to the anticompetitive effects mentioned in the main
section of Article 54 of former Law 8,884/94; and (ii) it did not concern
an economic concentration resulting from the transfer of share capital,
operational assets, joint ventures, or other form of corporate grouping (i.e.,
transactions mentioned in Paragraph Three of Article 54 of the former law).

Chinaglia then concluded that the agreement refers exclusively to
an IP license, comparable, for all purposes, to the sale of a product or the
provision of services in the routine activities of the companies involved. In
conclusion, he stated “(...) the only possible competitive effect arising out
of the notified transaction would be the entry of a new competitor in the

market, which could only give rise to concerns of existing rivals”.”’

These cases shed a light on the broad definition of reportable
transactions pursuant to Article 54 of former antitrust law and revealed
that CADE was aware of the importance of providing legal certainty and
predictability as to which types of transactions should be considered as
“concentration” subject to mandatory notification, especially with regard
to technology transfer agreements.

In order to remedy the uncertainty of the broad wording of the
former legislation, the new Antitrust Law brought a clearer and narrower
definition of concentration by listing the transactions subject to mandatory
notification in its Article 90. According to the aforementioned provision,
a concentration occurs whenever: (i) two or more previously independent
companies merge; (ii) one or more companies acquire control or parts of
one or more companies, directly or indirectly, by the purchase or exchange
of stocks, shares, bonds or securities convertible into stocks or assets,
whether tangible or intangible, by contract or by any other means;* (iii)

7 CADE, Monsanto do Brasil Ltda. FTS Sementes S.A. Reporting Commissioner
Olavo Zago Chinaglia. (08012.000344/2010) (March 17, 2010).

3% Pursuant to CADE Resolution 02/2012, the acquisition of parts of one or more
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one or more companies absorbs one or more companies, and (iv) two or
more companies enter into an “associative agreement’, joint venture or
consortium (except when used for bids promoted by direct and indirect
government agencies and for contracts arising therefrom).

Therefore, the new law represented a shift from a subjective
criterion to define reportable transactions, i.e., based on their potential
anticompetitive effects, to an objective criterion that clearly defines the
transactions that fall within the concept of concentration and, thus, subject
to mandatory notification.

In any event, although Article 90 of the Antitrust Law has
unquestionably improved the concept of concentration, it failed to provide a
clear definition of what should be considered as an “associative agreement”.
As a result, several contractual arrangements, including technology
transfer agreements, continued to be submitted to CADE’s review without
any certainty as to whether or not they should be deemed “associative
agreements”.

C.  Technology Transfer Agreements and the Concept of “Associative
Agreements” as Reportable Transactions under the New Antitrust
Law

As has been previously mentioned, according to Article 90, item IV of the
new Antitrust Law, the so-called “associative agreements” are subject to
mandatory notification to CADE whenever the parties thereto (and their
respective economic groups) meet the turnover thresholds set forth in the
law. However, the Antitrust Law did not clearly define what an “association
agreement” is, which caused a great deal of uncertainty as to what type
of agreements are subject to mandatory notification. The only available

companies is defined as transactions that do not result in the acquisition of
control, but meet the “de minimis” rules. In relation to non-competing parties:
(a) the acquired interest is equal or higher than 20% of the target’s share capital;
or (b) the purchaser already holds more than 20% of the share capital of the seller
and acquires an additional stake of 20% or more of the target’s capital. In case of
competing parties or parties in vertical relationship: (a) the acquired interest is
equal or higher than 5% of the seller’s share capital; or (b) the purchaser already
holds more than 5% of the share capital of the seller and acquires an additional
stake of 5% or more of the seller’s capital.
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guidance was CADE'’s case law, which did not provide a clear solution and
was inconsistent at times, as described above.

Asaresult, the absence of a clear definition of “associative agreements”
caused several commercial contracts to be notified to CADE since the
enactment of the new Antitrust Law, including licensing and technology
transfer agreements, mainly when they contained restrictive provisions,
such as exclusivity and non-compete clauses.”

CADE thoroughly assessed the concept of “associative agreement”
in four cases involving non-exclusive licenses to develop, test, produce and
market soy seeds containing the patented technology Intacta RR2 PROTM
(“Intacta”) owned by Monsanto. Although the four® licensing agreements

¥ Despite the lack of a legal definition of “associative agreements”, some Brazilian

scholars have already suggested definitions that could be used as a starting point
to interpret Article 90, IV, of the Antitrust Law. Vinicius Marcos de Carvalho
understands that “associative agreements” should be defined as “(...) long-term
agreements in which parties have an incentive to cooperate for the success of
their business”. VINICIUs MARQUES DE CARVALHO. Agreements and Competition
Enforcement: The Choice Between Preventive and Repressive Channels, 39, in
BaRrrRY HAUNK, (editor). International Antitrust Law & Policy, New York: Fordham
University School of Law, 2014. According to Eduardo Caminati Anders, Leopoldo
Pagotto and Vicente Bagnoli, “associative agreements presumes the sharing of
information, facilities, research and development, marketing, thereby affecting
the behavior of the contracting parties in the market or between the contracting
parties and third parties, without any relationship of property or economic
reliance”. EDUARDO CAMINATI ANDERS; LEOPOLDO PAGOTO; VICENTE BAGNOLI
(Coord.). Comentdrios a Nova Lei de Defesa da Concorréncia: Lei n.°12,529, de
30 de novembro de 2011, 300. Forense, Rio de Janeiro; Método, Sdo Paulo, 2012.
Calixto Salomao Filho, “the theory of the organizational agreement begins with
the principle that the general theory of the agreements must be divided into two
main types: (i) associative agreements and (ii) exchange agreements. Associative
agreements have as their nucleus the creation of the organization. Conversely,
exchange agreements have as their main purpose the assignment of subjective
rights”. CaLixTo SALoMAo FiLHO. O novo Direito societdrio, 44-45, Malheiros,
Sao Paulo, 2006.

1 CADE, Monsanto do Brasil Ltda., Syngenta Protecdo de Cultivos Ltda. Reporting
Commissioner Marcos Paulo Verissimo (08012.002870/2012-38) (Dec. 23, 2013);
CADE, Monsanto do Brasil Ltda., Nidera Sementes Ltda. Reporting Commissioner
(08012.006706/2012-08) (Dec. 23, 2013); CADE, Monsanto do Brasil Ltda.,
Cooperativa Central de Pesquisa Agricola. Reporting Commissioner Alessandro
Serafin Octaviani Luis (08700.003898/2012-34) (Dec. 23, 2013); CADE, Monsanto
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were notified under the former competition law, they were jointly reviewed
by CADE after the new Competition Agreement came into effect. These
filings resulted in an interesting debate on how “associative agreements”
should be defined and also in which circumstances licensing arrangements
could be deemed “associative” in nature, even though they had been
reviewed under the old rules.

Because the licenses did not contain any exclusivity provision, there
were doubts as to whether or not they should be considered “associative
agreements’, which could either result in the dismissal of the cases or in the
assessment of the merits.

In the Merger Filing involving Monsanto and Syngenta Protegdo
de Cultivos Ltda. (“Syngenta”),*! Reporting Commissioner Marcos Paulo
Verissimo recognized the pro-competitive nature of technology transfer
agreements and sustained that these arrangements should not be subject to
mandatory filing, because: (i) potential competition concerns would arise
from the abuse of patent right, which the authority may investigate ex post,
through repressive and investigative tools provided by law, (ii) from the
legal standpoint, non-exclusive transfer technology agreements cannot be
deemed an “economic concentration’, and (iii) requiring the submission
of this type of contracts would result in the illegality of several others that
CADE has never reviewed.

Commissioner Ana Frazao backed Verissimo's opinion, claiming that
the specifications of non-exclusive technology transfer agreements render
them different from “associative agreements”, since these arrangements are
not aimed at creating a common undertaking or even parallel behavior.
Still according to Frazdo, mere cooperation or collaboration is not enough
to classify it as an “associative agreement”, but rather, the level and type of
such cooperation/collaboration.

Frazdo sustained that non-exclusive licensing agreements could be
classified as long-term commutative agreements, as one party simply grants
the right to use its IP upon the payment of royalties to the other. According
to Frazdo, this type of arrangement does not entail joint undertaking, nor

do Brasil Ltda., Don Mario Sementes Ltda. Reporting Commissioner Alessandro
Serafin Octaviani Luis (08700.003937/2012-01) (Sept. 03, 2013).

1 CADE, Monsanto do Brasil Ltda. Syngenta Protegao de Cultivos Ltda., supra note
31.
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common organization, as each party performs it individually, at its own
risk, with no interference of other parties.***

However,inthethree other Merger Filings,* Reporting Commissioner
Alessandro Octaviani defended that technology transfer agreements
should always be subject to merger control review, since the “first duty of
the competition authorities is to protect conditions for competition and
that it would be improper to grant mass exemptions from notification of
transactions” The Reporting Commissioner also mentioned the asymmetry
of information in biotechnology sectors, which would confirm the need for
notification to CADE.*

After a detailed analysis of the four Merger Filings, Commissioner
Eduardo Pontual Ribeiro identified that although none of the technology
transfer agreements contained express exclusivity provisions, they should
be acknowledged and reviewed by CADE. His reasoning was not based
on Commissioner Octaviani’s opinion, but on the fact that the agreements
contained licensing and royalty restrictions leading to the creation of a
“common undertaking” between the contracting parties, thereby conferring
“associative” features to the license agreements. The contractual provisions
established a compensation mechanism for the licensees based on sales
of the Intacta product and on the sales of certified seeds of Monsanto’s
competitors. If a licensee chooses to expand its production by also using
a patent from a competing product, the compensation from what has
been produced with Intacta technology would be reduced. Therefore, the

42

Finally, she concluded by stating that despite the fact that such agreement could
lead to external control situations, the possibility of exercising such external
control - which could entail a modification in the market structure and therefore
a concentration — does not necessarily mean that such exercise will indeed take
place, and this mere possibility would not be sufficient to entail the obligation of a
pre-merger control.

Commissioner Ana Frazdo later rectified her opinion to add to Commissioner
Pontual’s prevailing opinion.

# CADE, Monsanto do Brasil Ltda. and Nidera Sementes Ltda, supra note 31.;
CADE, Monsanto do Brasil Ltda. Cooperativa Central de Pesquisa Agricola, supra
note 40; and, CADE, Monsanto do Brasil Ltda., Don Mario Sementes Ltda, supra
note 40).

Commissioner Octaviani later rectified his opinion to add to Commissioner
Pontual’s prevailing opinion.

43

45



Technology Transfer Agreements as “Associative Agreements”

transaction would only be economically attractive if Monsanto’s competitor
offset the offer by paying for the correspondent profit reduction.

Moreover, Commissioner Eduardo Pontual Ribeiro pointed out
that Monsanto’s incentive system would have the potential to reduce the
interest of licensees using Intacta soybean technologies to develop new
technologies. As a result, the licensing restrictions created mechanisms
enabling Monsanto to influence the commercial decisions of its licensees,
thereby raising significant barriers to entry in the upstream market of the
licensed technology for the production of transgenic soybean.

In the end, the four transactions were cleared on the merits, subject
to the modification of all clauses that allowed Monsanto to control its
licensees’ commercial decisions.

This case has shown that even after the new Antitrust Law became
effective, CADE’s Commissioners continued to divide opinions as to
whether or not technology transfer agreements should be deemed
“associative agreements” subject to merger control.

In a Merger Filing* involving a technology transfer agreement
notified under the new competition rules, CADE had another opportunity
to evaluate under which circumstances licensing arrangements should be
deemed “associative agreements”, pursuant to Article 90, item IV, of the
Antitrust Law. This case concerned an arrangement whereby Monsanto
would license its Intacta technology to Bayer S.A. on a non-exclusive basis,
similarly to the four cases mentioned above.

When assessing the filing, the CADE’s General Superintendence
(“GS”), which is in charge of the initial review of merger cases, decided that
the filing should be dismissed without review on the merits, as technology
transfer agreements are not reportable under the new Antitrust Law in the
absence of provisions that could grant influence to one party over another.

More specifically, the GS concluded that licensing agreements with
no exclusivity provision are not subject to mandatory notification, as long
as they do not contain: (i) non-compete clauses, or any other provision
capable of restricting competition; (ii) clauses that imply transfer of assets;
(iii) corporate links of any kind; or (iv) changes in the decision-making

46

CADE, Monsanto do Brasil Ltda., Bayer S.A. Reporting Commissioner Alessandro
Octaviani Luis. (08700.004957/2013-72) (Jan. 28, 2014).
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bodies of the companies involved in the transaction. In addition, the GS
made a very clear statement that this type of agreement (not containing
restrictive provisions) is only a means of market de-concentration, as
it allows the entry of new players in the market through technology
dissemination, for which reason such contracts are not included in the list
of reportable transactions of Article 90 of the Antitrust Law.

Nevertheless, CADE’s Tribunal overruled GS’s decision on the
grounds that licensing agreements with no exclusivity clauses are still
reportable under the new Antitrust Law if “associative” features are
embedded in the contract.

After assessing the case, Reporting Commissioner Alessandro
Octaviani found that although there is no express exclusivity provision in
the licensing agreement, the agreement contained a mechanism for the
creation, maintenance and expansion of licensor’s control over the licensee,
provisions that transcend or denature the characteristic of a typical
technology license.*’

He also found that certain clauses in the license agreement would
harm potential market entrants and limit the choices available to growers
and others in the industry.*® In addition, the mechanism for the collection
of royalties established profit and risk sharing between licensor and
licensee, in such a way that Monsanto could have access to Bayer’s sensitive
commercial information in order to monitor its accomplishment. Since

¥ According to Commissioner Octaviani, the form of an arrangement is not

relevant for the purposes of antitrust analysis, but its actual effects in a given
relevant market. To back this understanding, he concluded the following:
“(...) I understand that a decision on whether the present transaction must be
acknowledged, as much as any other technology transfer agreement, relies upon
a more detailed antitrust evaluation about the actual market under assessment,
about the specific contractual arrangement, and thus cannot rely upon fanciful
names of agreements that do not match with their stipulated content and, even
less, upon “general rules” on alleged harmlessness of certain practices which have
no empirical support or subsist a minimally detailed probe”. Free translation
of excerpts of the opinion issued by the Reporting Commissioner Alessandro
Octaviani in CADE, Monsanto do Brasil Ltda., Bayer S.A., supra note 46.

The agreement contained terms of use, distribution and indemnification that
Bayer must impose on the users of Monsantos technology. The Reporting
Commissioner believed such terms constituted unlawful barriers to entry in the
market.
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every agent that acts or may act in Intacta soybean’s production chain is
registered, Monsanto could map out the commercial relationship between
them and have access to information that lacked any direct relation with
the production and sale of Intacta soybean.

Finally, Commissioner Octaviani concluded that the licensing
arrangement was subject to mandatory filing because certain clauses
transformed it into an “associative agreement” by providing: (i) common
commercial interests; (ii) profit and risk sharing; and (iii) coordination
of the parties’ activities by means of a common undertaking. He also
considered that the agreement could be deemed as an acquisition of
control, as its provisions would allow Monsanto to exercise external control
over Bayer’s strategic activities. As a result, the provisions contained in the
licensing agreement could increase the licensor’s control over the licensee
and improperly raise the market power Monsanto already had in the
transgenic soy market.

CADE’s Tribunal cleared the transaction on the merits, subject to
the exclusion of all clauses that provided for Monsanto’s external control of
over Bayer, including the rights of first refusal granted to Monsanto in the
event of Bayer’s potential acquisition of related companies in the soybean
market.

Moreover, because of the very specific features of biotechnology
markets and also of Monsanto’ licensing arrangements — which transcend
a typical technology transfer agreement —, the Monsanto cases may not
serve as a reliable precedent to evaluate the circumstances under which
a license agreement could be deemed “associative agreement” subject to
merger control.

In practical terms, the uncertainty surrounding this matter remained
unchanged after the new Antitrust Law came into effect, as the absence of a
clear definition of “associative agreements” prevents economic agents from
evaluating which types of agreements should be notified. The issue is even
worse when it comes to technology transfer agreements, as the presence
of contractual restrictions is generally necessary to protect the economic
value of the licensed IP and also to stimulate the transfer of technology in
the first place.

CADE Resolution 10/2014, which provides for the definition of
“associative agreements” and clarifies the criteria for their notification
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to CADE, was supposedly a solution for this issue, though its broad and
confusing terms have failed to provide a clear guidance, as shown below.

D.  CADE Resolution 10/2014 Regulating the Notification of “Associative
Agreements” and Its Impact on Technology Transfer Agreements

In order to clarify the concept of “associative agreements” and also define
criteria for the notification of these arrangements, CADE approved
Resolution 10, of November 4, 2014, which came into effect on January 15,
2015 (“Resolution 10/2014”). As shown below, the wording of Resolution
10/2014 seems to have incorporated the concepts and tests relied upon
by CADE to define “associative agreements” in the merger control case
regarding the licensing agreement entered into by Monsanto and Bayer.*

According to Article 2 of Resolution 10/2014, “associative
agreements” are defined as any contract: (i) whose term exceeds two (2)
years; and (ii) in which there is horizontal or vertical cooperation, or a
sharing of risks that results in an interdependence relationship between the
contracting parties (i.e., entities directly involved in the transaction and
their respective economic groups).

In addition, the new regulation clarifies, in Paragraph One, that
the horizontal or vertical cooperation or sharing of risk resulting in an
interdependence relationship will be presumed in agreements in which the
contracting parties or their economic groups:

(i) are horizontally related in the object of the agreement whenever the
combined market shares in the relevant market affected by the agreement is
equal to or higher than 20%; or

(vi) are vertically related in the object of the agreement whenever one
of the parties has at least 30% of market share in a vertically related market
affected by the agreement and at least one of the following conditions
is present: (ii.1) the agreement sets forth a sharing of profits or of losses
between the parties; or (ii.2) an exclusivity relationship arises out of the
agreement.

Finally, with regard to agreements executed for less than two years,
Resolution 10/2014 clarifies in Paragraph Three of Article 2 that once the

¥ See CADE, Monsanto do Brasil Ltda., Bayer S.A., supra note 46.
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turnover thresholds are met, it must be submitted to CADE when, upon its
renewal, the two-year term is reached or exceeded.

Although CADE issued Resolution 10/2014 to bring a solution
to the uncertainty caused by the lack of a clear definition of “associative
agreements’, its wording is vague, incomplete and confusing with regard
to specific concepts, such as “sharing of risks”, “sharing of profits and losses”,
“interdependence relationship”, “exclusivity relationship”, which could give
rise to doubts as to whether or not a given agreement should be notified.

Therefore, as long as CADE does not issue any decision in which
is provides clear definitions of such terms, or any regulations or an
amendment to Resolution 10/2014, legal uncertainty as to the notification
of “associative agreements” will remain.

In any case, the positive side of the new regulation is the market
share ceilings, which, much like the US and EU guidelines and regulations,
serve the purpose of safe harbors, thereby providing greater legal certainty
to the general public by exempting a great number of agreements that are
incapable of raising competition concerns from mandatory notification.

In relation to technology transfer agreements, Resolution 10/2014
did not bring any rules or exemptions to deal with the specific features
of these agreements. Thus, a possible means to interpret the provisions of
the Resolution 10/2014 is by relying upon the US and EU guidelines on
IP licensing and technology transfer agreements, which CADE has done
so far with respect to other matters. These guidelines may shed a light on
how CADE should assess licensing arrangements that could potentially be
deemed “associative agreements’, within the meaning of the new regulation.

Therefore, in assessing a given licensing agreement to verify whether
or not it must be notified to CADE, the very first step is checking if the
turnover thresholds of the Antitrust Law are met and if the arrangement
has at least a two-year term. If that is the case, the second step is verifying
whether the parties are horizontally or vertically related in the object of
the agreement, i.e., whether the agreement is entered by competitors in the
same relevant market, or by non-competitors active in different levels of
a given production chain. The distinction between horizontal agreements
(between competitors) and vertical agreements (between non-competitors)
is crucial to assess the market share ceilings provided for in the Resolution
10/2014.

201



202

OVERVIEW OF COMPETITION LAW IN BRAZIL

E.  Review of Horizontal Licensing Agreements

As may be observed in the practice of the antitrust authorities in the US
and the EU, identifying the nature of the relationship between the parties as
horizontal or vertical in licensing agreements is usually more complex than
in other cases. This is so because the parties can be competitors and non-
competitors at the same time, depending on the relevant markets affected
by the agreement, and in each case one should consider: (i) relevant
markets for the products affected by the arrangements;® (ii) markets for
technology;® (ii) or markets for research and development (innovation
markets).”> Therefore, the parties may be competitors in the relevant
product market, but may not compete in the technology market, and vice-
versa, which renders the definition of the relationship as horizontal or
vertical a tougher task for the parties.

In this respect, the foreign experience may be used to facilitate the
assessment on the nature of the parties’ relationship. According to the US
Guidelines, when assessing a licensing agreement, the authorities will treat

A restraint in a licensing agreement may have competitive effects in markets for

final or intermediate products covered by the licensed technology, or it may have
effects upstream, in markets for products that are used as inputs, along with the
intellectual property, to the production of other products. See US DEPARTAMENT
OF JUSTICE & FEDERAL TRADE COMMISSION, Antitrust Guidelines for the Licensing
of Intellectual Property (1995), supra note 6, at. item 3.2.1.
1 Technology markets consist of the licensed technology and its close substitutes,
i.e., the technologies or products that are close enough substitutes significantly to
constrain the exercise of market power with respect to the intellectual property
that is licensed. When rights to IP are marketed separately from the products in
which they are used, the authorities may rely on technology markets to assess
the competitive effects of a licensing arrangement. . See US DEPARTAMENT OF
JUSTICE & FEDERAL TRADE COMMISSION, Antitrust Guidelines for the Licensing of
Intellectual Property (1995), supra note 6, at. Item 3.2.2.
2 An innovation market consists of the research and development directed to
specific new or improved products or processes, and the close substitutes for that
research and development. The close substitutes are research and development
efforts, technologies, and goods that significantly constrain the exercise of market
power with respect to the relevant research and development, for example by
limiting the ability and incentive of a hypothetical monopolist to retard the pace
of research and development. See US DEPARTAMENT OF JUSTICE & FEDERAL
TRADE COMMISSION, Antitrust Guidelines for the Licensing of Intellectual Property
(1995), supra note 6, at. Item 3.2.3.
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the relationship between a licensor and its licensees as horizontal when they
would have been actual or potential competitors in a given relevant market
in the absence of the license agreement.> In other words, if the agreement
did not exist, the question to be made is whether or not the licensee would
be able to compete against licensor in the relevant market affected by the
agreement without infringing the IPRs or technology owned by licensor.*

In general, cross-licensing is a good example of technology
arrangement in which the parties may be horizontally related in the object
of the agreement. Thus, one should evaluate if the combined market share
of the parties and/or of their respective economic groups reaches the limit
of 20%, in which case prior notification will be mandatory.

It is worth noting that Resolution 10/2014 does not require the
presence of restrictive provisions in the agreement to be deemed a horizontal
“associative agreement”. Therefore, a simple license agreement between
competitors without any exclusive dealing or non-compete provision, would
be deemed as “associative agreement” subject to mandatory notification to
CADE, only because the parties’ combined market share reaches or exceeds
20%.

This means that irrespective of the existence of “horizontal
cooperation” or “sharing of risks that result in an interdependence
relationship between the contracting parties”, the wording of the Resolution
10/2014 suggests that a mere license agreement that does not necessarily
entail modifications in the market structure will require a filing with
CADE.”

5 See US DEPARTAMENT OF JUSTICE & FEDERAL TRADE COMMISSION, Antitrust

Guidelines for the Licensing of Intellectual Property (1995), supra note, at. Item 3.3
This criterion to identify horizontal relations may be difficult to analyze, especially
if the parties have chosen the license as an alternative for a lawsuit for infringement
of IPR. The infringement proceeding is precisely the result of an uncertainty as
to whether or not the possibility exists to legally compete with the licensor, i.e.,
without infringing licensor’s IPRs. Relevant points to assist in the definition of a
relationship as horizontal include checking: (i) if the licensee has the technical
capacity and the necessary means to enter the market without the licensing
agreement; (ii) if evidence has been produced that the licensee had any intention
of entering the relevant market in the absence of the licensing agreement of the
case; and (iii) if the licensee could have been prevented from entering the relevant
market by the licensor that owns the IPR.

54

> Itis worth mentioning that such filing would probably have to be submitted under

203



204

OVERVIEW OF COMPETITION LAW IN BRAZIL

In fact, in the absence of any licensing restriction, a technology
transfer agreement between competitors is unlikely to raise any competition
concerns and therefore should not be deemed “associative” in nature.

For instance, a cross-license agreement between competitors
whereby either party licenses its patent to the other, should be presumably
pro-competitive and efficiency-enhancing in the absence of any contractual
restrictions, especially when the arrangement entails the licensing of
blocking patents. In this respect, a patent “blocks” another when the second
cannot be used without infringing the first patent. A good example is an
improvement on a patented machine that may be blocked by the patent on
the machine. Therefore, a cross-licensing between the two patent holders
may serve the purpose of clearing the blocking relationship between the
parties, thereby promoting the development of incremental innovation and
avoiding possible infringement litigation costs.*

However, until CADE clarifies this issue by means of an amendment
to Resolution 10/2014 or the interpretation of its provisions, any licensing
agreement between competitors with a combined market share of at
least 20%, which exceeds a two-year term will be subject to mandatory
notification, as long as the parties involved meet the turnover thresholds.

F.  Assessing Vertical Licensing Agreements

The identification of a vertical relation is usually easier to assess, as most
licensing agreements are vertical in nature. According to the US Guidelines,
an IP or technology license will be vertical when complementary
production factors are combined by parties that are not competitors, such

the ordinary filing form, which requires a large amount of detailed information
from the parties. This is so because CADE Resolution 02/2012 determines that
horizontal transactions that result in total market share above 20% are not
eligible to fast-track proceeding and, thus, must be submitted under the ordinary
proceeding.
¢ Suppose Company A obtains a patent on an improvement of Company B’s
patented invention, then Company A will not be able to use such improvement
without infringing Company B’s patent. Company B also would not be able to
use the improvement without infringing A’s patent. Therefore, in many instances,
owners of blocking patents cross license each other and that is an ordinary type
of arrangement in the day-to-day business of companies active in innovation and
technology markets.
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as, for instance: (i) when the primary business of the licensor is limited
to research and development activities and the licensee, as manufacturer,
acquires the license to use the technology developed by the licensor; (ii)
when the licensor is component manufacturer owning IPRs in a product
that the licensee manufactures by combining the component with other
inputs; or (iii) when the licensor manufactures a product and the licensee
distributes and sells the product.

In such cases, one should check if at least one of the parties (and/
or its respective economic group) has a market share of at least 30% of
the relevant market affected by the agreement, as established in Resolution
10/2014. If such market share threshold is reached, the next step will be
checking whether the licensing agreement: (a) entails the sharing of profits
or losses between the contracting parties; or (b) results in an exclusivity
relationship.

As regards the first condition, because Resolution 10/2014 is silent
as to the definition of the concept of “sharing of profits and losses’, one
could initially infer that all licensing agreements presume the sharing of
profits, since royalties are normally calculated on the net sales revenues of
the licensee in the commercial exploitation of the products embodying the
licensed IP or technology. It is undeniable that any royalty payment scheme
is actually a means by which licensee shares the economic gains arising out
of the use of the licensed IP or technology with licensor.

However, this interpretation is incorrect and should not prevail,
as the mere payment of royalties based on the licensee’s net sales is not
sufficient to infer the presence of “sharing of profits” The concept of
“sharing of profits and losses” should be construed as a business model
entailing actual “vertical cooperation” or the “sharing of risks resulting in
an interdependence relationship between the contracting parties”, as per the
wording of Resolution 10/2014.

Therefore, a simple vertical licensing agreement (without any
contractual restrictions) containing a royalty payment scheme based on the
licensee’s net revenues does not require any cooperation between licensor
and licensee, or involves any risk sharing, as there is no interdependence
relationship between the contracting parties. Under this type of agreement,
the licensee relies on the licensed technology to perform its day-to-day
business, thereby assuming all risks involved in its activities.
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Moreover, as can be observed in the Monsanto/Bayer case, CADE
considered the sharing of profits and losses in the context of risk sharing
between the contracting parties, as well as common commercial interests
and coordination of the parties activities by means of a common
undertaking.’” These features, which are present in “associative agreements”
according with CADE’s case law, go far beyond those of a typical licensing
arrangement.

In relation to exclusivity relationship (i.e., the second condition),
as has been mentioned above, exclusivity clauses are quite common in
technology transfer agreements. However, Resolution 10/2014 neither
clarifies the concept of “exclusivity relationship’, nor defines which types
of exclusivity should be taken into account in the assessment of vertical
arrangements.

As has been referred to in section 2, a licensing agreement may
involve two different types of exclusivity. First, the licensor may grant one
or more exclusive licenses, which restrict the right of the licensor to license
others and possibly also to use the technology itself. In general, an exclusive
license may raise antitrust concerns only if the licensor and its licensees are
in a horizontal relationship, as the arrangement may give rise to unlawful
market allocation between competitors.*®

The second form of exclusivity — exclusive dealing - arises when a
license prevents or restrains the licensee from licensing, selling, distributing,
using or even developing competing technologies. Exclusivity may be
achieved by an explicit provision in the licensing arrangement or by other
provisions such as compensation terms or other economic incentives,
such as those observed in the Monsanto cases. This type of restraint may
result in anticompetitive effects by foreclosing access to, or increasing
competitors’ costs of obtaining, important inputs, or facilitate coordination
to raise price or reduce output, though they also may have pro-competitive

7 See CADE, Monsanto do Brasil Ltda., Bayer S.A., supra note 6, at 46, opinion of the
Reporting Commissioner Alessandro Octaviani Luis.

% See US DEPARTAMENT OF JUSTICE & FEDERAL TRADE COMMISSION, Antitrust
Guidelines for the Licensing of Intellectual Property (1995), supra note 6, at. Item
4.1.2. On the same token, according with the EC Regulation on Technology
Transfer Agreement, an exclusive vertical licensing arrangement is presumably
pro-competitive: “(...) exclusive licensing agreements between non-competing
undertakings often fall outside the scope of Article 101(1)”
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effects.” As showed above, most of the antitrust issues CADE raised when
reviewing technology transfer agreements were related to exclusive dealing
provisions.

In the absence of a clear definition of “exclusivity relationship” in
Resolution 10/2014, both types of exclusivity included in a vertical licensing
arrangement must be taken into account when evaluating whether or not
the agreement is subject to mandatory notification, at least until CADE
clarifies how such “exclusivity relationship” should be interpreted.

Therefore, based on the current wording of Resolution 10/2014, even
an exclusive trademark license agreement, which is a trivial commercial
arrangement generally incapable of raising any competition concerns,
would be reportable whenever the other thresholds are met. However, such
an exclusive license agreement should never be deemed “associative’, as it
does not entail any vertical cooperation or the sharing of risks resulting in
an interdependence relationship between the parties.

Assuch, when it comes to licensing arrangements, CADE should limit
the concept of “exclusivity relationship” to license agreements containing
exclusive dealing provisions, as this type of restriction included in a vertical
arrangement is susceptible of producing anticompetitive effects when any
of the parties hold market power, which in itself could justify its inclusion
under the concept of “associative agreement”.

G. Dealing with Contract Renewal and Agreements with Indefinite Term

Resolution 10/2014 clarifies that agreements with a term of less than two
years are subject to mandatory notification when they are renewed for a
term that reaches or exceeds two (2) years.® However, the new regulation is

*¥  For example, a technology transfer agreement that prevents the licensee from

dealing with other technologies may encourage the licensee to develop and
market the licensed technology or specialized applications of that technology.

% In CADE, Monsanto do Brasil Ltda., Tharabras S.A Indistrias Quimicas, supra
note 35, former CADE Chairman Arthur Badin, fixed a five-year term for supply
agreements (along with other conditions, detailed in footnote 65) as a parameter
for evaluation of necessity of submission of such contracts. This term was based
on CADE’s Binding Precedent No. 5, which establishes that non-compete clauses
of up to 5 (five) years are licit for the protection of the business that was sold. He
believed it to be a safe parallel for comparison since it was based on retrictive
clauses.
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silent as to the moment in which a filing must be submitted in these cases, if
upon the execution of the initial agreement that may be renewed for a term
exceeding two years, or only at the time of the effective renewal.

To be on the safe side until CADE clarifies this issue, the parties
may choose to notify when the initial agreement is executed. In this case,
however, the parties would face the risk of CADE dismissing the filing on
the grounds that notification should occur at the time of renewal, in which
case the parties would have to notify again later on, bearing with double
the cost of the filing. On the other hand, if the parties choose to notify
by the time of renewal, then they would run the risk of gun jumping, as
the agreement would be effective by the time of notification and the new
suspensory regime prohibits the consummation of transactions prior to
CADE’s approval.

This demonstrates another flaw and inconsistency of Resolution
10/2014 in relation to the Antitrust Law: though the wording of the
resolution seems to require the notification only upon renewal, the
notification of an agreement in full force and effect would be incompatible
with the suspensory regime provided by the Antitrust Law, unless in the
presence of a clear legal exception.

Finally, the Resolution is also silent as to whether or not agreements
executed for an indefinite term are subject to mandatory notification.
Whether an indefinite term agreement could be deemed economic
concentration is questionable, as the parties have the right terminate
the arrangement without cause upon prior notice and most of the times
without significant costs. The possibility of an immediate termination
without burden to the parties is incompatible with the idea of a long-lasting
change in the market structure.

On the other hand, one could argue that an agreement executed for
an indefinite term should only be notified at the time it reaches or exceeds
two years. However, in order to be on the safe side, it is recommendable to
notify the agreement upon its execution.

In any case, CADE should also clarify this point so as to avoid
uncertainty and unpredictability.
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Conclusion

One of the main goals of the new Antitrust Law was to remedy the uncertainty
of the broad wording of Article 54 of the previous competition law regime
— Law 8,884/94 - by defining a clear concept of economic concentration by
means of a list of transactions subject to mandatory notification included
in Article 90 of the new law.

However, though Article 90 of the Antitrust Law has unquestionably
improved the definition of “concentration” when compared to the old
competition regime, it failed to provide a clear definition of what should
be considered as an “associative agreement”. As a result, the absence of
a clear definition of “associative agreements” caused several commercial
contracts to be notified to CADE since the enactment of the new Antitrust
Law, including licensing and technology transfer agreements, mainly when
they contained restrictive provisions, such as exclusivity and non-compete
provisions.

In order to clarify the concept of “associative agreements” and
define criteria for the notification of these arrangements, CADE approved
Resolution 10/2014. Nevertheless, although CADE issued Resolution
10/2014 to settle the uncertainty caused by the lack of a clear definition of
“associative agreements’, its wording is vague, incomplete and confusing
with regard to specific concepts. Moreover, the new regulation did not
establish any rules or exemptions to deal with the specific features of
technology transfer agreements.

In fact, the wording of Resolution 10/2014 seems to have incorporated
the concepts and tests CADE relied upon to define “associative agreements”
in the merger control case regarding the licensing agreement entered into
by Monsanto and Bayer, which contains very specific provisions to deal
with specific features of the transgenic soybean market. Therefore, CADE
relied on a very specific and exceptional case to design rules and concepts
applicable to “associative agreements” in general.

In view of the foregoing, although Resolution 10/2014 represents
progress in terms of criteria to notify the so-called “associative agreements”,
creating market share ceilings that will certainly reduce the number
of agreements subject to prior notification to CADE, its application to
licensing agreements may raise doubts and uncertainties for the contracting
parties. In addition, it may unreasonably increase bureaucracy, especially

209



OVERVIEW OF COMPETITION LAW IN BRAZIL

considering that international technology transfer agreements must also be
registered with INPI in order to enable the remittance of royalties abroad
and tax deductions.

There is no doubt that, in the ideal world, licensing agreements
should only be reviewed a posteriori, in the antitrust enforcement against
anticompetitive behaviors, similarly to the approach undertaken in the US
and EU. This is so because the prior control of market structures does not
enable an evaluation of the actual effects of such agreements in a given
relevant market, or because the agreements present peculiar characteristics
that make them be presumably pro-competitive and beneficial to innovation
and technical development.

In any case, CADE should take action to improve the concept of
“associative agreements” and the criteria to notify such arrangements on
the short run, and also develop specific criteria and analytic tools that meet
the specific features of licensing agreements, as these arrangements are
quite relevant for economic growth and for the competitiveness of Brazilian
companies in international markets.

Until CADE clarifies the vague terms used in Resolution 10/2014,
legal uncertainty will remain and the general public will continue to have
doubts to evaluate whether or not a given commercial agreement should
be deemed an “associative agreement” subject to pre-merger control.
Consequently, unnecessary filings will continue to be notified to CADE,
thus increasing costs for both the government and the economic agents.
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Chapter VIi

REMEDIES IN MERGER CASES:
BRAZIL'S RECENT EXPERIENCE

MaRrcio Dias SOARES
RenATA FONSECA ZuccoLo
JoAo MARCELO Lima

l. Introduction

Brazil became a suspensory jurisdiction on May 29, 2012, when the
new Brazilian Antitrust Law' introduced a premerger control regime
in the country. With this new regime, timing became crucial for the
notifying parties, as the closing of transactions subject to mandatory
filing in Brazil now depends upon obtaining the necessary antitrust
approval from the Brazilian antitrust authority (Administrative Council
for Economic Defense or CADE).

Along with this new reality, experience shows a more rigorous
and sophisticated approach being taken by CADE, in particular in the
context of merger review cases. Complex transactions have faced in-
depth investigations that usually involve substantial market tests in the
form of both RFIs and discussions with customers and competitors
- with a preference to the former -, specific economic analysis led by
CADE’s Chief Economist team,” and, when appropriate, coordination

1 Law 12,529, dated November 30, 2011.

2 CADE is comprised of two divisions: (i) the General Superintendence (“GS”); and

213



OVERVIEW OF COMPETITION LAW IN BRAZIL

with foreign antitrust authorities, in particular from Europe and the
United States.

Such more sophisticated approach has also been seen in the
context of remedies negotiations. Since the entering into force of
the new Brazilian Antitrust Law, experience shows that remedies
negotiations have become more complex in Brazil, with the notifying
parties being required to carefully assess the most appropriate stage of
the process to approach the authority with a remedy proposal, taking
into consideration several variables that come into play - including, but
not limited to timing constraints relative to the notified transaction,
types of remedies appropriate to address the concerns expressed by the
authority, and with whom to start the negotiation (i.e. with the General
Superintendent or with the Tribunal directly?). All these variables may
change from one transaction to another, and deserve a very careful look
already at an early stage of the process, as this can well determine the
best way to handle the case with CADE.

The lack of a formal procedure in the regulation or guidelines for
negotiations of remedies may indeed create uncertainties, but experience
shows that, in general, CADE is prepared to move quickly and engage
in a constructive dialogue towards a negotiated outcome. To date, the
Brazilian antitrust authority has blocked only one transaction under the
new Brazilian premerger control regime, i.e., since May 2012.’

At the same time, experience shows a growing preference for
structural remedies, many times coupled with behavioral commitments,
rather than simple standalone behavioral remedies. There is also a
growing trend towards enhancing enforcement mechanisms, with CADE
determining the use of monitoring and divestiture trustees — influenced
in particular by the European Commission’s practice in that respect -,
as well as provisions regulating the situations under which CADE may
determine that the notified transaction shall be unwound.

(ii) the Tribunal. There is also an Economic Department, led by a Chief Economist,
which is responsible for carrying out economic market tests upon request by the
GS and/or the Tribunal.

Rejection of Braskem deal shows need for companies to address Brazil regulator’s
concerns (Nov. 13, 2014), available at: http://www.mlex.com/Brazil/Content.
aspx?¢ID=610218.
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Remedies in Merger Cases: Brazil’s Recent Experience

The purpose of this paper is to review the recent decisional practice
regarding remedies negotiations in light of the applicable legal framework
in Brazil, discussing specific trends that may be inferred from such cases.

Il. Legal Framework Applicable to the Negotiation of Remedies
in Brazil

As mentioned above, CADE is comprised of two divisions: (i) the GS, and
(ii) the Tribunal. The GS, which comprises a General Superintendent and
two Deputy Superintendents who coordinate and oversee the work done
by case handlers organized in review units, is responsible for the initial
review of merger cases and can issue final clearance decisions in relation
to transactions that do not raise competition concerns. Whenever the GS
concludes that a notified transaction gives rise to competition concerns
and cannot be cleared without remedies, the GS must issue a non-binding
opinion putting forward the results of its review and indicating the
competition concerns that justify the matter being presented to the Tribunal
for final decision. The Tribunal is comprised of seven commissioners (one
of whom acts as chairman) and it is responsible for issuing final decisions
on merger review cases and antitrust investigations.

Merger cases that require remedies have to be necessarily submitted
to the Tribunal for a final review and decision. Remedies must be negotiated
and approved under a merger control agreement (named ACC). Notifying
parties, however, have the right to either negotiate the remedy package in
advance with the GS or wait for the matter to be sent to the Tribunal and
initiate the negotiation with the Commissioners directly.

There is no specific deadline for the notifying parties to initiate the
remedies negotiation at the GS level. From a procedural standpoint, the
notifying parties have the right to approach the GS with a remedy proposal
since the beginning of the process — including during pre-notification talks
— until a later stage before the case is ready to be sent onto the Tribunal.
In practice, though, notifying parties tend to prefer to wait until the GS
reaches its first conclusions - generally around day 90 of the formal review
period - to initiate discussions about possible remedies with the GS.

In the event the notifying parties decide to initiate the remedy
discussions at the Tribunal level only, the remedy proposal must be
presented to the Tribunal within 30 calendar days, counted as from the
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date on which the GS issued its non-binding opinion sending the matter to
the Tribunal for final decision.*

Experience shows that the first option (i.e., initiating the negotiation
with the GS) tends to be more effective in terms of timing, especially due
to the fact that the GS team is already acquainted with the matter when the
remedies discussion starts, as such team is initially in charge of reviewing
the case. If the notifying parties leave the entire discussion to the Tribunal, a
new negotiation team is formed and they naturally require time to become
acquainted with the transaction. The type of remedies that the notifying
parties intend to offer may also influence the decision between having the
negotiation with the GS or letting the matter go to the Tribunal and starting
the negotiation at the level of the Tribunal directly.

Unlike other major jurisdictions, such the European Union® and the
United States®, there are no specific regulations or guidelines dealing with

*  Article 125 of CADE Resolution No. 1, dated May 29, 2012.

> In the European Union, the “Commission Notice on remedies acceptable under
Council Regulation (EEC) No 139/2004 and under Commission Regulation (EC)
No 802/2004” provides a wide array of possible remedies to be implemented in
order to address specific antitrust concerns. Such remedies may be classified as
follows:

Divestiture of a business to a suitable purchaser: The divested activities must
consist of a viable business that, if managed by a suitable purchaser, can compete
effectively with the merged entity on a lasting basis and that is divested as a going
concern, i.e., without being threatened by bankruptcy and liquidation in the
foreseeable future. The business has to include all the assets and personnel which
contribute to its current operation or which are necessary to ensure its viability
and competitiveness.

Removal of links with competitors: This may include, for example, the termination
of distribution agreements with competitors or any other type of agreement
resulting in the coordination of certain commercial behaviour, as long as it is
ensured that the product of the competitor will also be distributed in the future
and exercise effective competitive pressure on the parties.

Other remedies: The Commission recognizes that despite the divestiture of a
business and the removal of links with competitors being the preferred remedies,
they are not the only possible ways of eliminating certain competition concerns.
Access remedies and the termination or alteration of long-term exclusive contracts
are cited as examples. The Commission refers to “Access Remedies” as those
“foreseeing the granting of access to key infrastructure, networks, key technology,
including patents, know-how or other intellectual property rights, and essential
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negotiations of remedies in Brazil.” There is only one provision in CADE’s
internal regulation dealing with the matter, but such provision is limited
to basic procedural steps and does not discuss substance to any extent.
In view of the lack of specific regulation or guidelines, when engaging in
remedy discussions, both CADE and the notifying parties tend to rely on
past remedy packages that have been accepted by CADE? and international
experience.’

lll. Recent Experience: Cases of Remedies under the New
Brazilian Premerger Control Regime

The table below provides a list of the matters reviewed under the new
Brazilian premerger control regime (up to February 2015) where the

inputs”. This access is normally granted to third parties on a non-discriminatory
and transparent basis.

¢ In the United States, although the matter is not regulated to the extent it is in

the European Union, the relevant authorities have published guidelines that aid

the notifying parties in negotiating remedies. The Federal Trade Commission

(FTC), for example, issued a statement in 2012 aiming to answer frequently asked

questions in merger negotiations (see Negotiating Merger Remedies: Statement

of the Bureau of Competition of the FTC (Jan. 2012), available at: http://
www.ftc.gov/system/files/attachments/negotiating-merger-remedies/merger-
remediesstmt.pdf). Apart from providing information on how remedy packages
should be put together to raise the least opposition from the FTC as possible, the
document is clear in indicating the agency’s preference for structural remedies:

“the Commission prefers structural relief in the form of a divestiture to remedy

the anticompetitive effects of an unlawful horizontal merger”. However, since each

merger case is unique, the document alerts that the fact that “the Commission
has accepted a particular provision in the past will not on that basis alone be
persuasive that the same provision should be accepted in a new matter”.

That being said, CADE is expected to issue specific guidelines for remedies

negotiations in the near future.

8  Since the previous Brazilian Antitrust Law (Law 8,884, dated June 11, 1994),
CADE has always published a non-confidential version of the remedy packages
accepted in merger cases. This provides notifying parties with a good sense of the
types of commitments CADE has previously accepted and help them prepare the
appropriate remedies proposal for their particular case.

® For example, in CADE, Braskem S.A. and Solvay S.A (Merger No.
08700.000436/2014-27) (Nov. 6, 2014), Reporting Commissioner Gilvandro
Aratjo mentioned an OECD recommendation to reinforce the importance of
structural remedies in Brazil.

N7
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notifying parties had to negotiate remedies in order to obtain the necessary
CADE clearance." The table also provides specific information on whether
the remedies were negotiated directly with the Tribunal and how long the

review period took at the Tribunal.

. . Was the Merger Reme_dies
M N Review Period Deadli al Negotiated
erger No. - eadline earance :
at the Tribunal Extended?" Date Directly
’ with the GS
08700.006437/2012-13 Less than one No. May 22,2013 Yes.
(WP Roaming Il S.I and month
Syniverse Holdings, Inc.)
08700.009882/2012-35 Less than one No. May 22,2013 Yes.
(Munksjo AB and Ahl- month
strom Corporation)
08700.005447/2013-12 | Approximately Yes. May 14,2014 No.
(Anhanguera Educacio- | five months and
nal Participacdo S.A.; a half
Kroton Educacional S.A.)
08700.009198/2013-34 Approximately No. May 14,2014 No.
(Estacio/TCA) two months
and a half
08700.002372/2014-07 | Approximately No. July 16,2014 Yes.
(Cromossomo Participa- | two months
¢oes Il S.A. e Diagn6sti-
cos da América S.A. Gru-
po Edson Bueno) '?

10

Cases concerning gun jumping and non-compete clauses are not contemplated in
the table above.

"' CADE has up to 240 calendar days to review the notified transaction and issue

a final decision. This formal review period may be extended only once, either
for additional 60 calendar days, at the request of the notifying parties, or for
additional 90 calendar days, by a unilateral decision issued by the Tribunal.

2 The commitments in this case were merely to extend the remedies that had

been previously agreed upon in the context of a previous merger case to certain
individuals For this reason, this matter will not be discussed in this paper.
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and Novartis AG)

Was the Merger Fomseliss
Review Period . 9 Negotiated
Merger No. . Deadline Clearance :
at the Tribunal Extended?' Date Directly
’ with the GS
08700.010688/2013-83 Approximately Yes. August 20, No.
(Forte Empreendimentos | three months 2014
e Participacdes Ltda.; JBS
S.A.; Rodopa Industria
and Comércio de Ali-
mentos Ltda.)
08700.000658/2014-40 | Approximately No. August 20, No.
(Minerva S.A. and BRF two months 2014
S.A) and a half
08700.009924/2013-19 | Approximately Yes. October 2, No.
(INNOVA S.A,; Lirio Al- six months 2014
bino Parisotto; Petréleo
Brasileiro S.A.; Videolar
S.A)
08700.007621/2014-42 Less than one No. December 11, Yes.
(Holcim and Lafarge) month 2014
08700.004185/2014-50 Yes. January 29, No.
(Continental Aktienge- Approximately 2015
sellschaft and Veyance two months
Technologies Inc.)
08700.005719/2014-65 | Approximately No. February 11, No.
(América Latina Logistica | two months 2015
S.A. and Rumo Logistica
Operadora Multimodal
S.A)
08700.008607/2014-66 Less than one No. February 25, Yes.
(GlaxoSmithKline PLC. month 2015

Under the previous Brazilian Antitrust Law, CADE reviewed a
number of complex transactions and imposed a wide array of remedies.
An example of a case in which CADE negotiated a combination of
structural and behavioral remedies is the Sadia/Perdigao® case, while

3 CADE, Perdigdo S/A and Sadia S.A (Merger No. 08012.004423/2009-18) (July 13,

2011).
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the Tim/Telefénica'* case is considered an important case in which
behavioral commitments prevailed in the context of minority acquisitions.
Amongst cases involving behavioral commitments, there have been
agreements not to acquire other companies,' to take no actions to oppose
new entrants'® and to address problems with essential facilities in regulated
industries.”

The experience under the new Brazilian premerger control regime
reveals CADE’s tendency to prefer structural remedies, sometimes
combined with behavioral commitments, as opposed to purely behavioral
remedies. This, however, does not mean CADE will not regard standalone
behavioral remedies as sufficient to address competitive concerns identified
in connection with a given transaction. In three recent cases, CADE only
required behavioral remedies: the Innova/Videolar, Estacio/TCA and ALL/
Rumo cases."

CADE, Mediobanca - Banca di Credito Finanziario S.p.A; Intensa Sanpaolo
S.p.A; Sintonia S/A; Assicurazioni Generali S.p.A; Telefonica S.A. (Merger No.
53500.012487/2007) (April 28, 2010).
5 CADE, BDO Auditores Independentes; BDO Consultores Ltda.; KPMG Risk
Advisory Services Ltda. (Merger No. 08012.002689/2011-41) (October 9, 2013).
¢ CADE, Quattor Participagoes S.A; Petrobras Quimica S.A; Petrdleo Brasileiro S.A
and Braskem S.A. (Merger No. 08012.001205/2010-65) (February 23, 2011).
CADE, Telecomunicagdes Ltda. and Net Servicos de Comunicagdes S.A. (Merger No.
53500.001477/2008) (April 7, 2010). CADE, Petréleo Brasileiro S/A and Refinaria
de Petréleo Ipiranga S.A. (Merger No. 08012.002820/2007-93) (December 17,
2008). Another interesting case in relation to behavioral commitments is the
Oxiteno/American Chemical case (CADE, Oxiteno S.A. Industria e Comércio
and American Chemical 1.C.S.A. (Merger No. 08700.004083/2012-72) (November
20, 2013). In this case, CADE was mainly concerned that post-merger Oxiteno
could abuse its dominant position in the downstream market by foreclosing the
access of its competitors to an input called ethoxylated lauric alcohol, that was
only produced by Oxiteno in Brazil. This is a commodity product and prices
are benchmarked internationally. The Tribunal was actually not concerned
with a potential exclusionary strategy by Oxiteno, given that competitors could
import this product with a higher price and the level of capacity of Oxiteno
would not make such strategy economically viable. It seems that the main goal
of the commitments was to give the market a guarantee that Oxiteno would not
discriminate against competitors in the downstream market.
'8 CADE, Innova S.A., Videolar S.A. and others. (Merger No. 08700.009924/2013-
19) (October 2, 2014); CADE, Estdcio Participagoes S.A.and TCA Investimento
em Participagoes Ltda. (Merger No. 08700.009198/2013-34) (May 14, 2014); and
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A.  Recent Behavioral Cases

Innova/Videolar Case. Videolar and Innova notified CADE, on November
11, 2013, of the proposed acquisition of Innova’s assets by Videolar. Both
companies were active in the polystyrene market. The GS challenged the
transaction before the Tribunal arguing that entry was unlikely, and that the
fact that only one independent rival would remain active in the Brazilian
market (besides the merged entity) would not be enough to maintain the
competitiveness of the market.”” The notifying parties engaged in remedies
negotiations directly with the Tribunal, and after discussions that lasted
for approximately six months, they obtained CADE’s approval on October
2, 2014, conditioned upon the following behavioral commitments: (i) the
parties were prohibited from acquiring or leasing polyethylene plants
in Brazil for five years; (ii) the parties committed to maintain minimum
production levels; (iii) the parties agreed to adopt compliance programs for
the development of rules to help prevent antitrust violations; (iv) the parties
agreed to allow CADE to request technical cooperation or hold inspections
in any premises; and (v) the parties committed to submit to CADE a plan
for the effective transfer of efficiency gains to polyethylene consumers.*

Estdcio/TCA Case. The proposed acquisition of distance-learning
company Uniseb by private education company Estacio Participagdes was
filed with CADE on October 14, 2013. The relevant market definition used
by CADE to review mergers concerning the distance-learning sector in
Brazil segregated in different relevant markets each course per municipality.
Based on that approach, CADE identified competition concerns in relation
to 20 courses in 9 cities. In order to address the competition concerns raised
by CADE, the parties committed to limit the number of student enrollments
in the affected locations during four academic semesters, allowing only
one school within to group to offer new enrollments in those cities for
the problematic courses. Reporting Commissioner Ana Frazdo stated at
the hearing that such commitment was enough to solve the competition
problems identified by CADE during the review, since it created incentives

CADE, América Latina Logistica S.A. and Rumo Logistica Operadora Multimodal
S.A., (Merger No. 08700.005719/2014-65) (February 11, 2015).

¥ CADE proposes to block Innova Sale to Videolar (Apr. 3, 2014), available at:
http://www.mlex.com/Brazil/Content.aspx?ID=521364.

2 Innova’s aquisition by Videolar approved with restrictions (Oct. 2, 2014), available
at: http://www.mlex.com/Brazil/Content.aspx?1D=594870.

A
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for third parties to absorb the excess demand not captured by the merged
entity in each specific course/city.”!

ALL/Rumo Case. This case concerned the merger between twologistics
operators active in Brazil. The GS issued an opinion recommending the
requirement of remedies to the Tribunal as a condition for clearance due to
the fact that the proposed transaction could potentially increase the risk of
market foreclosure, facilitate access to competitors’ privileged information,
and favor bundling. The Tribunal took sixty-five days to further review the
case and conclude remedy negotiations with the parties. CADE’s Chairman
Vinicius Marques de Carvalho noted that CADE’s decision to require only
behavioral remedies was the result of a trade-off analysis that took into
account all efficiencies arising from the proposed transaction. According to
Reporting Commissioner Gilvandro Vasconcelos Coelho de Araujo:

“The best option for the case is the application of mechanisms that will safeguard
the efficiencies resulting from eventual implementation of the announced
investment plan and, simultaneously, create a disincentive structure against
anticompetitive conducts by the new company. Therefore, the measures adopted
should be structured based on three complementary logics: transparency,

guaranteed access and equality”.*

The behavioral remedies implemented included the new company
having to guarantee access to Rumo’s competitors to its terminals in the
port of Santos, the obligation to meet objective standards for pricing the
services provided to competitors, a limitation on the use of logistical assets

by companies related to the controlling group and the total separation of
the contracts for the provision of each service by merged entity.

B.  Recent Structural Cases

WP Roaming/Syniverse matter. This case concerned the proposed
acquisition by Syniverse of its rival, MACH, the two largest providers of data

2 Acquisition of Uniseb by Estacio gets Brazilian antitrust approval with

restrictions (May 14, 2014), available at: http://www.mlex.com/Brazil/Content.
aspx¢ID=536498.

22 CADE approves ALL/Rumo deal with restrictions (Feb. 12, 2015), available at:
http://www.cade.gov.br/Default.aspx?5aed3ccd27fc13101a27380c2727.

» CADE, WP Roaming III S.a.rl and Syniverse Holdings, Inc. (Merger No.
08700.006437/2012-13) (May 22, 2013).
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clearance and financial clearance services to mobile operators in Brazil and
worldwide. This was the first case in which CADE requested a waiver to the
notifying parties to speak to foreign authorities, and in effect coordinated
both the review and the remedies negotiations entirely with the European
Commission. In view of the dynamics of the markets concerned, and the
lack of local assets, the remedy package negotiated with CADE included the
creation of a new global player by means of divestments of certain assets,
including IP and customer contracts, located abroad. The notifying parties
managed to create a single remedy package that addressed the concerns
raised by both CADE and the European Commission, thereby avoiding
different sets of commitments in Brazil and Europe. The remedy packages
and the implementation procedures were virtually the same, both in Brazil
and Europe, with CADE making use of trustees and other mechanisms (e.g.
suitable buyer requirements and prior approval) to ensure the fulfillment of
all the commitments undertaken by the notifying parties.

Munksjo/Ahlstrom Case.** This case concerned the combination of
Munksjo's and Ahlstrom’s label and processing businesses, originating a
global leader in specialty paper. Following an in-depth investigation, which
was fully coordinated with the European Commission, based on waivers
granted by the notifying parties, the GS concluded that the proposed
transaction would lead to high concentration levels in the pre-impregnated
decorative paper market and in the heavy-weight abrasive paper backings
market, since the entry of new players in the market capable of exercising
countervailing power over the merged entity was allegedly not likely
and foreseeable. After intensive negotiations with both CADE and the
European Commission, the notifying parties reached a remedy package that
envisaged the divestment of operational assets located outside Brazil that
were considered by CADE as sufficient to address the competitive concerns
identified in Brazil. Also in this case, the notifying parties managed to
create a single remedy package that addressed the concerns raised by both
CADE and the European Commission, thereby avoiding having different
sets of commitments in Brazil and Europe. Again, the remedy packages and
the implementation procedures were virtually the same, both in Brazil and
Europe, and included the use of trustees and other mechanisms to ensure
the fulfillment of all the commitments undertaken by the notifying parties.

#  CADE, Munksjo AB and Ahlstrom Corporation (Merger No. 08700.009882/2012-
35) (May 22, 2013).

23
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Anhanguera Educacional/Kroton Case.® The merger between
education companies Anhanguera Educacional and Kroton created the
largest private education group in the world. The proposed merger resulted
in overlaps in over 400 relevant markets, with CADE raising concerns
in relation to 171 courses in 55 different cities. In order to address the
competition concerns CADE raised, the parties offered a remedy package
that combined both structural and behavioral commitments, that included,
among other things: (i) divestment of certain universities; (ii) commitments
to reduce the number of new enrollments for a certain time period in order
to keep part of the demand available for a new entrant; (iii) commitment
to increase the quality of the courses offered by the remaining universities;
and (iv) commitment to submit to CADE’s prior approval the acquisition
of competitors that meet certain criteria but would otherwise not be caught
by the premerger control regime in Brazil for a certain time period.

Forte/JBS/Rodopa Case.*® This case concerned a purely domestic
transaction in the meat sector, more specifically the leasing of three cattle
slaughtering units by the Brazilian meat company JBS. Remedies in this
case were initially negotiated with the GS, which raised concerns over the
elimination of a relevant competitor in a market formed in its majority
by small players, whose capability of acting as effective rivals was unlikely.
The Tribunal agreed with the GS’ concerns and, in order to address such
concerns, negotiated with the notifying parties a remedy package that
included the sale of assets in certain Brazilian states, as well as certain
behavioral commitments.?’

Minerva/BRF Case.” This case also concerned the meat industry
in Brazil. Both the GS and the Tribunal raised concerns in relation to
the minority stake acquired by BRF in Minerva. In order to address such
concerns, the notifying parties agreed to divest certain assets, thereby

25

CADE, Anhanguera Educacional Participagio S.A. and Kroton Educacional S.A.

(Merger No. 08700.005447/2013-12) (May 14, 2014).

% CADE, Forte Empreendimentos e Participages Ltda.; JBS S.A.; Rodopa Indistria
and Comércio de Alimentos Ltda. (Merger No. 08700.010688/2013-83) (August
20,2014).

¥ CADE imposes remedies in JBS-Rodopa deal (Aug. 20, 2014), available at: http://
www.mlex.com/Brazil/Content.aspx?ID=578719.

# CADE, Minerva S.A. and BRF S.A. (Merger No. 08700.000658/2014-40) (August

20, 2014).
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reducing the merged entity’s share in the production of processed foods
market.?

Veyance/Continental Case.® This foreign-to-foreign transaction
concerned the global acquisition of Veyance, a rubber and plastics
manufacturer, by car parts manufacturer Continental. The GS expressed
concerns over the notified transaction, in particular in relation to the
markets for heavyweight steel conveyor belts (used in mining, steel, and
construction sectors) and air springs (used as parts of the suspension
system of heavy load vehicles). During the review period, CADE requested
waivers to speak to various foreign antitrust authorities, including in the
United States and Canada. To mitigate the competition concerns raised
by CADE, the notifying parties agreed to divest a steel belt factory in Sao
Paulo and a manufacturing facility in San Luis Potosi, Mexico, that makes
air springs. According to the Reporting Commissioner Ana Frazdo: “The
divestment will allow the entry of a major player able to compete effectively
in the market and challenge any abuse of a dominant position”?' In relation
to the air springs market, the remedy negotiated with CADE was the nearly
the same as the one negotiated by the parties with the US Department of
Justice (DQJ).*” The parties were required to include certain provisions in
the Brazilian remedy package to assist coordination between the agencies,
thereby minimizing the costs with the monitoring of the remedy. Again,
CADE used monitoring trustees, buyer requirements and approval and
other mechanisms that are typically viewed in remedy packages in the
United States and Europe in this case.

Holcim/Lafarge Case.”® The merger of cement companies Lafarge and
Holcim was filed with CADE on September 12, 2014, after pre-notification

¥ CADE applies restrictions in BRF-Minerva deal (Aug. 20, 2014), available at:
http://www.mlex.com/Brazil/Content.aspx?1D=578679.

% CADE, Continental Aktiengesellschaft and Veyance Technologies Inc. (Merger No.
08700.004185/2014-50) (January 29, 2015).

3 CADE clears Continental/Veyance after 10 months of talks (Jan. 30, 2015),

available  at:  http://globalcompetitionreview.com/news/article/37872/cade-

clears-continentalveyance-10-months-talks/.

According to CADE, in order to ensure the divested business’ feasibility, the

agreement executed with CADE not only covered the manufacturing facility, but

it also included intangible assets, such as brands, customer contracts, software,

etc.

¥ CADE, Holcim Ltd. and Lafarge S.A. (Merger No. 08700.007621/2014-42)
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talks. When notifying the merger, the parties were allegedly already
aware of the complexities thereof and decided to negotiate remedies from
the outset.* The Brazilian divestment package aimed at eliminating the
concerns raised by CADE included the sale of three integrated cement
plants, two cement grinding stations, two ready-mix concrete plans and
several distribution agreements. Once again, CADE used monitoring
trustees, buyer requirements and approval and other mechanisms typically
found in remedy packages in the United States and Europe in this case. The
GS agreed with the remedies proposal presented by the notifying parties
and referred the case — along with the remedy proposal - to the Tribunal
for clearance conditioned upon the execution of the ACC. During the
hearing session, Reporting Commissioner Gilvandro Vasconcelos Coelho
de Aradjo mentioned that: “The previous dialogue in this case provided for
a quick and serious review”.*

GlaxoSmithKline/ Novartis Case.** The proposed joint venture
between GSK and Novartis was notified to CADE on October 13, 2015.
As a result of this transaction, GSK and Novartis became entitled to 63.5%
and 35.5% of the joint venture’s shares, respectively. The joint venture was
created with the purpose of commercializing over-the-counter health care
products. The notifying parties negotiated remedies directly with the GS,
which referred the case to the Tribunal attaching the remedy proposal for
final review and clearance.”” According to the GS:

The proposed remedy is sufficient to eliminate potential competition
concerns resulting from the transaction in the market for antismoking
products, as the proposed package eliminates the horizontal overlaps
created by the deal and contemplates necessary conditions for the potential
buyer to use the divested assets, becoming an effective competitor.

(December 11, 2014).
3 Holcim and Lafarge announce a list of proposed asset disposals as part of their
planned merger (July 7, 2014), available at: http://www.lafarge.com/wps/ portal/
5_7_1-CFDet?WCM_GLOBAL_CONTEXT=/wps/wcm/connect/Lafarge.com/
AllIPR/2014/PR20140707/MainEN
Brazilian regulator approves Holcim-Lafarge proposal to divest assets (Dec. 10,
2014), available at: http://www.mlex.com/Brazil/Content.aspx?1D=618768
% Merger No. 08700.008607/2014-66, Parties: CADE, GlaxoSmithKline PLC. and
Novartis AG. (Merger No. 08700.008607/2014-66) (February 25, 2015).
7 See GS Order No. 181/2015.
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When the case reached the Tribunal, Reporting Commissioner
Marcio de Oliveira Junior stated that further review was unnecessary and
immediately included the transaction in the agenda for final hearing.*®
The review period at the Tribunal lasted only 14 days, and the transaction
was cleared, subject to remedies, on February 25, 2015. The remedy
package negotiated with CADE included both structural and behavioral
commitments: the structural remedy concerned the sale of antismoking
assets related to Niquitin brand tablets and patches, whilst the behavioral
remedies included physical and electronic barriers between the companies,
compliance training and monitoring mechanisms to prevent the undue
sharing of information related to the joint venture with Novartis, monitoring
by an external counsel of all meetings in which representatives of Novartis
take part, and a prohibition on Novartis representatives in the joint venture
also being employed by Novartis.

Conclusion

The analysis of CADE’s recent cases in which remedies were required
shows how the new reality revolving Brazil's premerger control system has
affected remedies negotiations in Brazil. CADE is clearly moving towards
the international practice on the matter, becoming more sophisticated and
strict when it comes to remedies.

Although there is space for purely behavioral commitments, CADE
hasa clear tendency to prefer structural remedies. This requires the notifying
parties to very carefully assess the dynamics of the markets concerned and
the specific concerns raised by CADE in relation to the given transaction
before deciding what set of remedies to offer, as this decision can impact
significantly the timing and, in some cases, the final outcome of the case.

The notifying parties should also very carefully assess the most
appropriate stage of the process to approach the authority with a remedy
proposal, taking into consideration several variables that come into play
- including, but not limited to timing constraints relative to the notified
transaction, types of remedies appropriate to address the concerns
expressed by the authority, and with whom to start the negotiation

*# CADE councilor says further investigation unnecessary on Novartis-Glaxo deal;

sets decision for next week (Feb. 19, 2015), available at: http://www.mlex.com/
Brazil/Content.aspx?1D=647932.
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(i.e. with the GS or with the Tribunal directly). All these variables may
change from one transaction to another, and deserve a very careful look
already at an early stage of the process, as this may well determine the
best way to handle the case with CADE.
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